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January 20, 2011

The Honorable Lisa Jackson
Administrator

U.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, N.W,
Washington, DC 20460

Dear Administrator Jackson:

On December 8, 2011, EPA released the draft report on Region 8’s two year investigation of
groundwater near Pavillion, Wyoming. This draft report contains preliminary findings that have
given rise to tremendous controversy as this is the first time a federal agency has inferred that
hydraulic fracturing is the likely cause of groundwater contamination.

EEPA has indicated that it is prepared to move forward with a peer review of the draft report.
despite the many concerns raised regarding the inadequacy of the quantity and quality of data
and the delay in developing additional information. We ask that the agency fully address the
problems that have been identified by the State of Wyoming and others, including data gaps and
the timing and process of all evaluations, reviews, and conclusions prior to initiating the peer
review process. Because of the significance of this report, and the potential impacts on
regulatory decision making, other EPA assessments, and a large sector of the economy, it is
critical that adequate and appropriate samples and data are collected and carefully reviewed
before any final reviews or actions are taken. Furthermore, it is imperative that any analysis be
based on the complete and best available science,

As EPA proceeds, we ask that this investigation be considered a highly influential scientific
assessment and that any related, generated report is subject to the most rigorous, independent,
and thorough external peer review process.

OMB's “Final Information Quality Bulletin for Peer Review” states that a scientific assessment
is considered “highly influential” if the agency or the OIRA Administrator determines that the
dissemination could have a potential impact of more than $500 million in any one year on either
the public or private sector or that the dissemination is novel, controversial, or precedent-setting,
or has significant interagency interest.! The information generated in this investigation satisfies
all these requirements. :

' http; /www.whitchouse pov/sitesdefauly files/omb/assets’omb/memaranda fv2005/m05-03.pdf
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First, the potential economic impact of this investigation is certainly more than the $500 million
threshold. Natural gas development is estimated to contribute hundreds of billions of dollars to
the United States economy, and hydraulic fracturing is estimated to be used in almost 90% of gas
wells drilled today. > Any assessment lmkmg hydraulic fracturing with drinking water
contamination will have a clear economic impact on the natural gas development industry,
natural gas users, and other economic sectors. Additionally, given the extensive media
involvement initiated by EPA, it appears that the methods developed in the report could form the
basis for national testing and monitoring and result in compliance requirements for virtually
every well.

Also, this information is not only novel, but also controversial, as well as precedent setting. The
dratt report’s supposition that the groundwater contamination contains compounds associated
with gas production, including hydraulic fracturing, is the first time that a federal agency has
posed a connection between hydraulic fracturing and groundwater contamination. In addition,
the draft report has generated a tremendous amount of controversy among those in favor of and
against natural gas development, and its testing methodologies and the quantity of data collected
have been called into question by Wyoming state officials, industry experts, and others.’
Moreover, as a part of its hydraulic fracturing study, EPA is currently conducting separate
investigations of five retroactive sites where complaints of groundwater contamination are
believed to be caused by hy_draulic fracturing, which we view as precedent setting.

hnalh this mvestngatxon will ha»e significant i interagency interest. The Department of Encrgy”
and the Department of Interior’ are both engaged in the study and potential regulation of
hydraulic fracturing. In addition, agencies like the Ccmers for Disease Control and Prevention®
and the U.S. Securitics and Exchange Commission’ have expressed interest in further study of
hydrautic fracturing or disclosure.

Any peer review for this investigation, therefore, should be external, independent, rigorous, and
thorough. The OMB peer review bulletin applies stringent peer review requirements to highiy
influential scientific assessments. The Agency “must ensure that the peer review process is
transparent by making available to the public the written charge to the peer reviewers, the peer
reviewers' names, the peer reviewers’ report(s), and the agency’s response to the peer reviewers’
report(s)... This Bulletin requires agencies to adopt or adaj Kpt the committee selection policies
employed by the National Academy of Sciences (NAS)."® EPA’s own peer review policy states
that for highly influential scientific asscssments, external peer review is the expected procedurc,
and for influential scientific assessments, cxternal peer review is the approach of chonce
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Thank you for your attention to this matter. We look forward to EPA continuing this
investigation in close coordination with the State of Wyoming, while using the highest scientific
standards, following the OMB memoranda on information quality and peer review, and ¢nsuring
that complete data is subject to an external, rigorous, and independent pcer review process,

Sincerely,
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The Honorable Marco Rubio
United States Senate
Washington, DC 20510

Dear Senator Rubio:

Thank you for your letter of January 20, 2012, to Lisa P. Jackson, Administrator of the U.S.
Environmental Protection Agency, concerning the Agency’s investigation of ground water
contamination in Pavillion, Wyoming. Specifically, you raised concerns about the data used as a basis
for the conclusions in the draft report, and asked that the investigation be considered a Highly Influential
Scientific Assessment (HISA). Your letter was referred to me because of the Office of Research and
Development’s role in conducting the investigation with EPA Region 8 and in arranging the peer
review.

Data quantity and quality issues. You expressed concerns about the quantity and quality of data, and
suggested that additional data should be collected and reviewed before any final reviews or actions are
taken. The EPA stands behind the quality and reliability of our data. Extensive data have been collected
and analyzed since the investigation began in 2009. Much of this information was shared with the State
of Wyoming, the Tribes, Encana, and other interested parties before the draft report was released, and all
of the laboratory and field data are publicly available on the EPA website.'

The Agency agrees that it would be beneficial to conduct additional sampling of the wells along with
other studies to fill data gaps. On March 8, 2012, Wyoming Governor Mead, the Northern Arapaho and
Eastern Shoshone Tribes, and EPA Administrator Jackson issued a joint statement indicating that the
Agency will partner with the State and the U.S. Geological Survey (USGS), in collaboration with the
Tribes, to conduct another round of sampling of the EPA’s deep monitoring wells in the Pavillion area.
The EPA also plans to resample the domestic wells in closest proximity to the monitoring wells. To
ensure that the results of the additional testing are available for the peer review process, the EPA is
delaying the meeting of the peer review panel until the new data from USGS and the EPA are publicly
available. In addition, the EPA is extending the public comment period on the draft report through
October 2012,

Peer review and classification of the draft report. Regarding the peer review and the classification of
this investigation, the EPA has been clear from the outset that the peer review of the draft report will be
conducted in a scientifically rigorous manner by an independent group of experts. The EPA has
classified the draft report as “Influential Scientific Information” (ISI). According to the Office of
Management and Budget (OMB), ISI is defined as “scientific information the agency reasonably can
determine will have or does have a clear and substantial impact on important public policies or private

! http://www.epa.gov/region8/superfund/wy/paviltion/
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sector decisions.” The EPA Peer Review Handbook describes ISI as having characteristics such as
establishing a significant precedent, addressing a significant controversial issue, focusing on significant
emerging issues, or having significant interagency implications. The draft EPA report clearly meets
these and other ISI criteria. The EPA has determined that because the Pavillion investigation is a single
study with the characteristics of IS], rather than a broader assessment that involves an evaluation of a
body of scientific or technical knowledge (as defined by OMB), it is best characterized as ISI.

However, in recognition of the high profile of this investigation, the Agency is treating the draft report
as if it is a HISA for the purpose of peer review. The Agency will convene a balanced and independent
panel of reviewers with the appropriate disciplinary expertise. Candidate reviewers will be carefully
screened to avoid the selection of individuals with a real or perceived conflict of interest. In the spirit of
transparency, the public has been invited to nominate reviewers and submit written comments on the
draft report. The public will also be able to attend a public meeting where oral presentations on scientific
issues can be made to the peer reviewers. By providing an opportunity for the public to offer comments
on the draft charge to the reviewers, the EPA has gone one step beyond the HISA requirement of simply
making the final peer review charge publicly available.

In closing, I would like to emphasize that the EPA has used a scientifically sound investigative approach
in responding to the concerns expressed by homeowners in the Pavillion area about possible
contamination of their wells. We have taken great care in analyzing the data and reaching the
conclusions presented in the draft report. Transparency has been a hallmark of our efforts since the
earliest stages of the investigation, and we will continue to operate in a transparent manner through the
peer review and in any additional work that may be undertaken in Pavillion. Finally, we fully recognize
the value of a rigorous and independent peer review, and we are implementing such a process. The EPA
is committed to upholding the public trust by ensuring that the final report meets the expected standards
of the scientific and technical community.

Again, thank you for your letter. If you have any further questions, please contact me or your staff may
contact Pamela Janifer in the EPA’s Office of Congressional and Intergovernmental Relations at
202-564-6969.

/i

k 1 /
Acting Assistant Administrator
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May 24, 2012

The Honorable Lisa Jackson
Administrator

U.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Administrator Jackson:

We are deeply concerned by remarks made recently by a senior Environmental Protection
Agency (EPA) official regarding enforcement practices in light of the Supreme Court’s recent
ruling in Sackett v. EPA (“Sacketr”). In its May 7, 2012, edition, Inside EPA reported:

A top EPA official is downplaying the impact of the unanimous High Court ruling
that opens up Clean Water Act (CWA) compliance orders to pre-enforcement
judicial review, saying it will have little effect on how the agency enforces the
water law, while floating several options it is considering for new documents that
may be exempt from review. “What's available after Sackett? Pretty much
everything that was available before Sackert,” Mark Pollins, director of EPA's
water enforcement division, said. [. . .] “Intemally, it's same old, same old.”

Additionally, a BNA article from May 4, 2012, “EPA Official Sees No Major Shift In Agency's
Use of Compliance Orders,” also recounted Mr. Pollins’ remarks downplaying the Supreme
Court’s decision in Sackerz. It is very troubling that an EPA official with water enforcement
responsibilities would believe that the Supreme Court’s decision in Sackett has little effect on
how the agency enforces the Clean Water Act.

As you know, in Sackett v. EPA, the Supreme Court held that EPA compliance orders are subject
to pre-enforcement review by the federal courts. Compliance orders often declare that the
recipient is in violation of law and threaten thousands, or even millions, of dollars in fines for the
initial violations followed by thousands or millions of dollars in additional fines for not
complying with the “compliance order” itself. Thus, EPA’s refusal to agree to such review in the
first place left the Sackett family, as it has done to many other Americans, in a state of legal
limbo—at risk of substantial civil or criminal penalties if they proceeded with development of
their private property but without the ability to seek a court order to determine whether EPA was
acting in accordance with the Clean Water Act.

Indeed, the Sacketts faced a terrible choice: Give into EPA’s overreaching involvement by
foregoing the reasonable use of their private property, or force EPA’s hand by proceeding with
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development of their property at the risk of bankruptcy or imprisonment. EPA afforded them no
opportunity to seek a neutral arbiter’s evaluation of EPA’s assertion of jurisdiction. No American
should be faced with that choice. In fact, the Supreme Court’s 9-0 ruling strongly demonstrates
the absurdity of EPA’s position in this case. Regrettably, we do not believe this is an isolated
case with “little effect” on EPA’s practices. To the contrary, as the Wall Street Journal explained
in a March 22, 2012 editorial, “The ordeal of the Sacketts shows once again how [EPA] with a
$10 billion budget and 17,000 agents has become a regulatory tyranny for millions of law-
abiding Americans.” The Congressional Research Service recently found that EPA issues over
1,000 administrative compliance orders annually, which provides ample reason to question how
Sackett will impact the agency’s approach to CWA enforcement.'

The Court’s decision points toward a broader concern: EPA should not use its enforcement
authority to intimidate citizens into compliance. As Justice Scalia noted in the majority opinion,
“There is no reason to think that the Clean Water Act was uniquely designed to enable the
strong-arming of regulated parties into voluntary compliance without judicial review.”
Nevertheless, as evidenced by these comments made by Mr. Pollins, it seems that EPA plans to
continue business as usual and sees no need to change their use of compliance orders in response
to the Court’s holding. In order to help us understand the steps the EPA is taking following the
Sackett decision, we request you clarify the comments made by Mr. Pollins and explain how the
agency’s enforcement office plans to proceed in pursuing CWA enforcement in light of Sacket!.

Thank you for your prompt attention to this matter.

Sincerely,

' CRS Report, The Supreme Court Allows Pre-enforcement Review of Clean Water Act Section 404 Compliance
Orders: Sackett v. EPA (March 26, 2012).
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The Honorable James M. Inhofe COMPLIANGE ASSURANCE
Ranking Member

Committee on Environment and Public Works
United States Senate
Washington, D.C. 20510

Dear Senator Inhofe:

Thank you for your May 24, 2012 letter to Administrator Lisa Jackson regarding the United States
Environmental Protection Agency’s (the EPA) plans to enforce Clean Water Act (CWA) requirements
in light of the Supreme Court’s decision in Sackett v. EPA which held that CWA section 309(a)
administrative compliance orders are now subject to pre-enforcement review by the federal courts. |
appreciate the opportunity to discuss the EPA’s enforcement program.

The EPA will, of course, fully comply with the Supreme Court's decision as we work to protect clean
water for our families and future generations by using the tools provided by Congress to enforce the
CWA. The Supreme Court’s decision marked a significant change in the law concerning the
reviewability of Section 309(a) administrative compliance orders. Prior to the Supreme Court’s decision,
all five federal circuit courts to consider the question had held that Section 309(a) administrative
compliance orders were not subject to pre-enforcement review. We are taking all necessary steps to
ensure that compliance orders issued by the agency comply with the Court’s mandate. The EPA has
directed all enforcement staff to ensure that the regulated community is fully aware of the right to
challenge a Section 309(a) administrative compliance order and to include language explicitly informing
respondents of this right with any unilateral Section 309(a) administrative compliance order issued by
the agency. Attached is a memorandum from Pamela J. Mazakas, Acting Director of the Office of Civil
Enforcement, to the regions highlighting the importance of the Sackett decision and informing them of
the consequent changes to the CWA enforcement program.

In your letter, you express concern about remarks made by an EPA enforcement official at the AL/ ABA
Wetlands Law and Regulation Seminar on May 3, 2012, as reported by the publications /nside EPA and
BNA. Both articles focused solely on a single statement by the EPA official and implied that the Sackert
decision has not changed the EPA’s approach to enforcement of the CWA. However, this single
statement taken out of context does not accurately represent the overall message from this presentation
or the agency’s position that the Sackett decision does significantly change the law concerning
reviewability of CWA administrative compliance orders. The focus of the presentation and discussion at
the May 3, 2012 seminar was that compliance orders issued under 309(a) of the CWA will now be
subject to judicial review and that the agency will ensure that its compliance orders are supported by an
administrative record that describes the factual and legal basis for the order. It was clear from the entire
presentation by the EPA speaker that EPA has and will continue to exercise sound principles of evidence
gathering and legal analysis to support its administrative compliance orders, and that the EPA expects
that judicial review would reaffirm the factual and legal support for orders issued by the agency. The
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EPA has consistently stated since the Sackett decision that recipients of CWA section 309(a) compliance
orders must be afforded an opportunity to challenge them in court. The agency is confident in the
integrity of its administrative enforcement process and, as always, will issue compliance orders only
when they are well supported by the facts and the law.

Again, thank you for your letter. If you have any questions, please contact me or have your staff contact
Carolyn Levine, Office of Congressional and Intergovernmental Relations, at (202) 564-1859.

Enclosure
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MEMORANDUM

SUBJECT: Use of Clean Water Act Section 309(a) Administrative Compliance Order
Authority after Sackett v. EPA

FROM: Pamela J. Mazakas, Acting Directorw y] %«W

Office of Civil Enforcement

TO: Addressees

As you know, on March 21, 2012, the Supreme Court ruled unanimously in Sackett v. EPA, 132
S. Ct. 1367, that administrative compliance orders issued under Section 309(a) of the Clean
Water Act (CWA) are subject to pre-enforcement judicial challenge under the Administrative
Procedure Act (APA). The Supreme Court’s decision marked a significant change in the law
concerning the reviewability of Section 309(a) administrative compliance orders. Prior to the
Supreme Court’s decision, all of the federal circuit courts to consider the question had held that
Section 309(a) administrative compliance orders were not subject to pre-enforcement review.'
The purpose of this memorandum is to provide guidance on the use of Section 309(a)
administrative compliance order authority in response to the Sackett decision.

As a result of the Supreme Court’s holding, recipients of Section 309(a) administrative
compliance orders are now afforded an opportunity to challenge those orders under the APA,
before EPA brings an action to enforce the order, a right not previously available to them in the
courts. It is therefore incumbent on EPA enforcement staff to ensure that the regulated
community, and in particular all recipients of Section 309(a) administrative compliance orders,
are fully aware of this new right. Language clearly informing respondents of this right should be
included with any unilateral Section 309(a) administrative compliance order issued by the
Agency. '

' Southern Pines Assocs. v. United States, 912 F.2d 713 (4™ Cir. 1990); Southern Ohio Coal Co.
v. Office of Surface Mining, Reclamation & Enforcement, 20 F.3d 1418 (6™ Cir.), cert. denied,
513 U.S. 927 (1994); Hoffman Group, Inc. v. EPA, 902 F.2d 567 (7" Cir. 1990); Sackett v. EPA,
622 F3d 1139 (9lh Cir. 2010), rev’d, 132 S. Ct. 1367 (2012), Laguna Gatuna, Inc., v. Browner,
58 F.3d 564 (10™ Cir. 1995), cert. denied, 516 U.S. 1071 (1996).
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The Supreme Court’s decision presents the Agency with an opportunity to evaluate how it can
make the best use of limited enforcement resources to achieve compliance with environmental
laws. While issuance of Section 309(a) administrative compliance orders remains a valuable tool
to ensure compliance with the CWA, enforcement staff should continue to evaluate other
enforcement approaches to promote compliance where appropriate in given circumstances.
Other tools, such as less formal notices of violation or warning letters, can sometimes be helpful
in resolving violations.

EPA enforcement staff should continue the practice of inviting parties to meet and discuss how
CWA violations (and amelioration of the environmental impacts of such violations) can be
resolved as quickly as possible. The goal of the administrative enforcement process is to address
violations preferably by a mutually-agreed upon resolution through measures such as an
administrative compliance order on consent. Using consensual administrative compliance orders,
when possible, can help to reduce EPA and third party costs where regulated entities are willing
to work cooperatively to quickly correct CWA violations and abate potential harm to human
health and the environment.

Finally, the judicial review of Section 309(a) administrative compliance orders provides the
opportunity to be even more transparent in demonstrating the basis for our enforcement orders.
The Agency has historically exercised sound principles of evidence gathering and legal analysis
to support its administrative compliance orders and is confident that judicial review would
reaffirm the Agency’s longstanding practice. The Sackett decision underscores the need for
enforcement staff to continue to ensure that Section 309(a) administrative compliance orders are
supported by documentation of the legal and factual foundation for the Agency’s position that
the party is not in compliance with the CWA. This will aid in the successful defense of any
Section 309(a) administrative compliance order in court, should an order be challenged, and
allow us to fulfill our statutory responsibility to address violations affecting the nation’s waters.

We will continue to work closely with the Regions, Office of General Counsel, and the
Department of Justice on any issues identified as we continue to evaluate and respond to the
Supreme Court’s decision. Thank you in advance for your ongoing cooperation. If you have
additional questions, please contact me or Mark Pollins at (202) 564-4001.

Addressees:

OECA Office Directors and Deputies

Regional Counsels, Regions 1 - 10

Regional Enforcement Divisions Directors, Regions 1 - 10
Regional Enforcement Coordinators, Regions 1 - 10
Water Management Division Directors, Regions 1 - 10
Randy Hill, OWM

Steve Neugeboren, OGC

Letitia Grishaw, EDS/DOJ

Steven Samuels, EDS/DOJ

Benjamin Fisherow, EES/DOJ

Karen Dworkin, EES/DOJ
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WASHINGTON, DC 20510

July 26, 2011

The Honorable Lisa P. Jackson, Administrator
U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, N.W.
Washington, DC 20460-0001

Dear Administrator Jackson:

We write to you out of concern regarding a proposed rule by the U.S. Environmental Protection
Agency (EPA) 1o require power plants and other industrial and manufacturing facilities to
minimize the impacts associated with the operation of cooling water intake structures (CWIS), as
published in the Federal Register on April 20, 2011. Given the economic, environmental, and
energy impacts this proposed rule could have, we urge the EPA to take a measured approach to
this rulemaking in order to ensure sufficient flexibility and that any costs imposed by the
requirements in the final rule are commensurate with the likely benefits.

Section 316(b) of the Clean Water Act (CWA) requires CWIS to reflect the best technology
available for minimizing adverse environmental impact. For more than thirty years, the EPA and
state governments have applied this requirement on a site-by-site basis, examining the impacts of
CWIS on the surrounding aquatic environment.

As such, the proposed rule appropriately gives state governments the primary responsibility for
making technology decisions regarding how best to minimize the entrainment of aquatic
organisms at affected facilities, an approach which recognizes the importance of site-specific
factors. A site-by-site examination of aquatic populations, source water characteristics, and
facility configuration and location is vital in determining any environmental impacts, the range
of available solutions, and the feasibility and cost-effectiveness of such solutions.

Unfortunately, the EPA has not adopted a similar approach to minimizing the impacts of
impingement, but rather, is proposing uniform national impingement mortality standards. This
approach to impingement sets performance and technology standards not demonstrated to be
widely achievable and likely unattainable for many facilities. This method also takes away the
technology determination from state governments and ignores the impingement reduction
technologies already approved by these states as the best technology available.

And in so doing, the EPA has proposcd a rule costing more than twenty times the estimated
benefits — according to its very own estimate. This is notable considering the cost estimate docs
not include the cost of controls to address entrainment.

As an alternative, we believe the rule should give state environmental regulators the discretion to
perform sitc-specific assessments to determine the best technology available for addressing both
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impingement and entrainment together. This approach stands in stark contrast to a national one-
size-fits-all approach and allows a consideration of factors on a site-by-site basis. We feel this
would provide consistency and give permitting authorities the ability to select from a full range
of compliance options to minimize adverse environmental impacts, as warranted, while
accounting for site-specific variability, including cost and benefits. Furthermore, we believe the
EPA should focus on identifying beneficial technology options, rather than setting rigid
performance standards; and the EPA should not define closed-cycle cooling to exclude those
recirculating systems relying on man-made ponds, basins, or channels to remove excess heat.

Given the proposed rule’s potential to impact every power plant across our.country, an inflexible
standard could result in premature power plant retirements, energy capacity shortfalls, and higher
energy costs for consumers. Therefore, we urge you to use the flexibility provided by the
Supreme Court and the Presidential Executive Order on regulatory reform, E.O. 13563,
Improving Regulation and Regulatory Review, and modify the proposed rule to ensure that any
new requirements will produce benefits commensurate with the costs involved and maximize the
net bencfits of the options available.

Thank you for your consideration of our request. We look forward to your response.

Sincerely,
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The Honorable Marco Rubio
United States Senate
Washington, DC 20510

Dear Senator Rubio:

Thank you for your letter of July 26, 2011, regarding the proposed regulation on cooling water intakes.
Your concerns over potential economic, environmental, and energy impacts echo the concerns we are
hearing from others during the public comment period.

Our goal was, and continues to be, a process that results in a common-sense and cost-effective approach
to protecting aquatic life without sacrificing electricity services on which households and businesses
across the country depend. I have strived to take a measured approach to this proposal by establishing a
strong baseline level of protection, and then allowing states the primary responsibility to develop
additional safeguards for aquatic life through a rigorous site-specific analysis. This approach allows
states to consider technologies already employed by facilities, to address site-specific water
characteristics and facility configuration, and to perform best technology available assessments by a
process under which factors such as costs and benefits may be considered. Several of your specific
comments on the proposed approach have resonated with us. For example, you mention the need for a
more flexible approach to the impingement standard. Others have expressed a similar concern, and
we have already had productive stakeholder discussions about alternatives.

The EPA is proposing these standards to meet its obligations under the Clean Water Act pursuant to a
recent settlement agreement with environmental groups whereby the EPA agreed to issue a final
decision by July 2012. When the Agency takes final action we will be providing the public and our
regulated stakeholders with the regulatory certainty they have lacked for 30 years, and that certainty — in
conjunction with the considerable flexibility our federal regulation provides to states — will allow
regulated stakeholders to make sound investment decisions, and hasten our economic recovery,

Again, thank you for your letter. If you have further questions, please contact me, or your staff may call
Greg Spraul in EPA’s Office of Congressional and Intergovernmental Relations at 202-564-0255.

Sincerely,

Narky K. Ston
Actilg Assistant Administrator

Internet Address (URL) e hitp://www.epa.gov
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WASHINGTON, DC 20510

June 30, 2011
The Honorable Lisa P, Jackson ‘The Honorable Jo-Ellen Darcy
Administrator Office of the Assistant Secretary (Civil Works)
United States Environmental Protection Agency Department of the Army
1200 Pennsylvania Avenue, NW 108 Army Pentagon
Washington, DC 20004 Washington, DC 20310

Dear Administrator Jackson and Assistant Secretary Darcy:

On May 2, 2011 the Environmental Protection Agency and the Army Corps of Engineers (the Agencies)
published in the Federal Register (76 Fed. Reg. 24479) a request for comments on draft guidance relating
to the identification of waters protected under the Clean Water Act (CWA).

We have a great deal of concern about the actions that the Agencies are pursuing. The Agencies claim
that this guidance document is simply meant to clarify how the Agencies understand the existing
requirements of the CWA in light of the current law, regulations, and Supreme Court cases. More than
clarifying, they greatly expand what could be considered jurisdictional waters through a slew of new and
expanded definitions and through changes to applications of jurisdictional tests. This guidance document
improperly interprets the opinions of the plurality and Justice Kennedy’s opinion in Rapanos v. United
States by incorporating only their expansive language in an attempt to gain jurisdictional authority over
new waters, while ignoring both justices’ clear limitations on federal CWA authority.' Attached are
highlights of several specific issues regarding the draft guidance document.

The decision 1o change guidance, just a few short years after the Agencies issued official guidance on the
exact same issue, has not been prompted by any intervening changes to the underlying statute through
legislation or a new Supreme Court decision, Further, we understand that the Agencies intend this draft
guidance to be the first step toward a forrnal rulemaking in the future. Because the Agencies’ intent is to
turn the draft interim guidance into regulations, it can only be interpreted to mean that they intend the
guidance to be followed. Following the guidance will change the rights and responsibilities of individuals
under the CWA — this is clearly the regulatory intent.

In the economic analysis completed by the Agencies, it was determined that as few as 2% or as many as
17% percent of non-jurisdictional determinations under current 2003 and 2008 guidance would be
considered jurisdictional using the expanded tests under the draft guidance.” Any change in jurisdiction
which results in a change to the rights and rcsponsibilities of a land owner is, in fact, a change in the law
as the program has been implemented to date.

Further, the draft guidance is intended to apply to more jurisdictional interpretations than just those
covered by the Army Corps in making §404 determinations, but also those under §402 that governs

' 547 U.S. 715 (2006)
% ~Potential Indirect Economic Impacts and Benefits Associated with Guidance Clarifying the Seope of Clean Water Act

Jurisdiction.” April 27, 2011 http://water.epa.gov/lawsregs/guidance/wetlands/upload/cwaguidange impacts_benefits. pdf’
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National Pollution Discharge Elimination System permits, §311, oil spills and SPCC plans, §303, water
quality standards and TMDLs and §401 state water quality certifications. Because most states have
delegated authority under many of these sections, this change in guidance will also result in a change in
the responsibilities of states in executing their duties under the CWA. While we question seriously the
need for this new guidance and believe that the Agencies lack the authority to rewrite their jurisdictional
limitations in this manner, one thing is clear: it is fundamentally unfair to the States and the regulated
community (including our nation’s farmers and other property owners) to subject lands and waters under
their control to a change in legal status of this magnitude via a “guidance document.” Changes in legal
status should only be done, if at all, through the regulatory process, specifically under the Administrative
Procedure Act, subchapter II of chapter 5, and chapter 7, of title 5, United States Code.

Because the draft guidance will substantively change how the Agencies decide which waters are subject
to federal jurisdiction and will impact the regulated community’s rights and obligations under the CWA,
this guidance has clear regulatory consequences and goes beyond being simply advisory guidelines, The
draft guidance will shift the burden of proving jurisdictional status of waters from the Agencies to the
regulated communities, thus making the guidance binding and fundamentally changing the legal rights
and responsibilities that they have. When an agency acts to change the rights of an individual, we believe
that the agency must go through the formal rulemaking process.

We respectfully request you abandon any further action on this guidance document.

Sincerely,

G F
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Highlights of Concerns

The following are a selection of the concerns we have with the draft guidance.

Interstate waters:

The Agencies’ have added language to their definition of interstate waters explicitly directing field staff
to use “‘other waters” that lie across state boundaries for jurisdictional determinations. “Other waters”
include: “intrastate lakes, rivers, streams (including intermittent streams), mudflats, sandflats, wetlands,
sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds.” *“Other waters® are now clevated
to the same level as “navigable waters” for the purposes of determining whether or not waters are
jurisdictional. Thus a geographically isolated prairie pothole that happens to be situated on a state
boundary would be jurisdictional and could allow for a jurisdictional claim to be made on all other wet
areas that have a “significant nexus” to the pothole. This new definition clearly goes beyond the current
understanding expands the Agencies reach to previously non-jurisdictional waters.

Slgnificant Nexus:

The new guidance makes substantial changes to what is considered a “significant nexus.” Justice
Kennedy’s opinion in Rapanos stated that wetlands that have a “significant nexus” to traditional
navigable waters are “waters of the United States:” “if the wetlands, either alone or in combination with
similarly situated lands in the region, significantly affect the chemical, physical and biological integrity of
other covered waters more reading understood as ‘navigable.”” * Previous guidance read Justice
Kennedy’s language to apply to wetlands and limited the significant nexus tributaries to their higher order
streams reach.

The new guidance eliminates the reach concept and applies the significant nexus test to all tributaries,
wetlands, and proximate other waters that are “in the same watershed.” Currently “other waters” are
determined to be jurisdictional based on conditions that show their connections to interstate commerce.
Additionally, waters may be aggregated and considered together, and if the category of water or wetland
is determined to have a significant nexus to downstream waters, then each water or wetland in that
category is considered a jurisdictional water of the United States.

The draft interim guidance dictates that determining what tributaries, wetlands, and other waters will have
a “significant nexus” includes an analysis of the functions of waters to determine if they trap sediment,
filter pollution, retain flood waters, and provide aquatic habitat, A significant nexus is based on both
hydrological and ecological effects. A hydrological effect does not require a hydrological connection. The
ability to hold water is considered an effect on downstream waters because that function arguably reduces
the chances of downstream flooding, Furthermore effects on the chemical integrity of a water body on
downstream waters could be reason for asserting jurisdiction, because it could show the ability to reduce
the amount of pollutants that would otherwise enter a traditionally navigable water or interstate water.
Biological effects include the capacity to transfer nutrients to downstream food webs or providing habitat
for species that live part of their lives in downstream waters. Under this interpretation, an isolated water
body can be considered to have a significant nexus to downstream waters. Again, if the category of water
or wetland is determined to have a significant nexus to downstream waters, then each similarly situated
water or wetland is considered jurisdictional.

“Significant nexus” is defined as any relationship that is “more than speculative or insubstantial,” This is
not the same as requiring a nexus actually be significant. Again, because of the expansive nature of what
can be included under the “significant nexus,” the draft interim guidance is likely to encompass far more
waters than have been previously included. The increased scope not only of “significant nexus,” but of

547 U.S. 715, 780 (2006)



Jackson, Darcy
June 30, 2011
Page 6

what waters may be tested using this test, will likely allow the Agencies to assert jurisdiction far beyond
current practice.

Tributaries and Ditches:

Like interstate waters, tributaries are considered jurisdictional under the Agencies’ regulations, but do not
have the extensive new definition given in this guidance. A tributary now has the physical definition of
the presence of a channel with a bed and an ordinary high water mark. Additionally ditches, which were
generally excluded under the current guidance, have been included as tidal ditches or non-tidal ditches
newly defined as meeting one of the following: (1) the ditch is an altered natural stream, (2) the ditch was
excavated in a water or wetland, (3) the ditch has relatively permanent flowing or standing water, (4) the
ditch connects two or more jurisdictional waters, or (5) the ditch drains natural water badies, such as a
wetland, into a tributary system of a navigable or interstate water. The new standards for asserting
jurisdiction over ditches utilize both the plurality opinion and the Kennedy significant nexus test. As the
draft interim guidance asserts, many previously non-jurisdictional ditches will likely be deemed
jurisdictional.

The plurality opinion was clear that the Agencies® assertion of jurisdiction over ditches and ephemeral
waters was incorrect. However, the draft interim guidance document allows the Agencies to use the
plurality standard as a basis for asserting jurisdiction over ditches. Furthermore, the use of the Kennedy
standard for asserting jurisdiction over tributaries ignores the fact that Kennedy was skeptical about the
Agencies use of an ordinary high water mark as a presumption for asserting jurisdiction. While more
detailed than previous guidance, the effect is the same: nearly everything that connects to a navigable
water is jurisdictional. Both the plurality opinion and Kennedy rejected this assertion in Rapanos.
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The Honorable Marco Rubio

United States Senate
Washington, DC 20510

Dear Senator Rubio:

Thank you for your letter of July 26, 2011, regarding the proposed regulation on cooling water intakes.
Your concerns over potential economic, environmental, and energy impacts echo the concerns we are
hearing from others during the public comment period.

Our goal was, and continues to be, a process that results in a common-sense and cost-effective approach
to protecting aquatic life without sacrificing electricity services on which households and businesses
across the country depend. I have strived to take a measured approach to this proposal by establishing a
strong baseline level of protection, and then allowing states the primary responsibility to develop
additional safeguards for aquatic life through a rigorous site-specific analysis. This approach allows
states to consider technologies already employed by facilities, to address site-specific water
characteristics and facility configuration, and to perform best technology available assessments by a
process under which factors such as costs and benefits may be considered, Several of your specific
comments on the proposed approach have resonated with us. For example, you mention the need for a
more flexible approach to the impingement standard. Others have expressed a similar concern, and
we have already had productive stakeholder discussions about alternatives.

The EPA is proposing these standards to meet its obligations under the Clean Water Act pursuant to a
recent settlement agreement with environmental groups whereby the EPA agreed to issue a final
decision by July 2012. When the Agency takes final action we will be providing the public and our
regulated stakeholders with the regulatory certainty they have lacked for 30 years, and that certainty — in
conjunction with the considerable flexibility our federal regulation provides to states — will allow
regulated stakeholders to make sound investment decisions, and hasten our economic recovery.

Again, thank you for your letter. If you have further questions, please contact me, or your staff may call
Greg Spraul in EPA’s Office of Congressional and Intergovernmental Relations at 202-564-0255.

Sincerely,

Nargy K. Ston
Actikg Assistant Administrator

interet Address (URL) e http://www.epa.gov
Recycied/Recyclable »Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 50% Postconsumer content)
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Congress of the TLnited States
Washungton, DE 20313

September 21, 2011
The Honorable Lisa P. Jackson
Administrator
United States Environmental Protection Agency
1200 Pennsylvania Ave, NW

Washington, DC 20460
Dear Administrator Jackson:

It has come to our attention that the Environmental Protection Agency (EPA) recently denied the
Minnesota Center for Environmental Advocacy's (MCEA) petition requesting that the EPA set
numeric nutrient water quality standards for the Mississippi River and the Gulf of Mexico. As
representatives of the only state in the nation subject to EPA numeric nutrient standards, we hope
that EPA’s cooperative approach to the Mississippi River basin signals that EPA will
immediately reconsider its unilateral actions in Florida.

In a letter dated July 26" 1o the Legal Director of MCEA, the EPA outlines several nation-wide
efforts the Agency has made to address nutrient loadings throughout the country. The letter
states that “the most cffective and sustainable way to address widespread and pervasive nutrient
pollution in the MARB and elsewhere is to build on these efforts and work cooperatively with
states and tribes to strengthen nutrient management programs.” Furthermore, the Agency states
it is “exercising its discretion to allocate its resources in a manner that supports targeted regional
and state activities to accomplish our mutual goals of reducing N and P pollution and
accelerating the development and adoption of state approaches to controlling N and P.”
[Emphasis added.)

As you know, the State of Florida is the only state that EPA has overtaken with Federal
regulations to address nutrients in water bodies. Notably, all of the national efforts outlined in
the Agency's July 29" letter to MCEA equally apply to Florida. Additionally. in the EPA’s own
words, “Florida has developed and implemented some of the most progressive nutrient
management strategies in the Nation,”

Recognizing this good work in our state, on April 22™, Secretary Vineyard of the Florida
Department of Environmental Protection formally requested that EPA withdraw its Federal
nutrient rules and instead allow Florida to manage nutrient loadings in its own waters. EPA has
declined to accept this request, despite the clear evidence that Florida has been a national leader
in water quality management. The state has invested millions of dollars into the EPA-approved
TMDL program and has seen remarkable water quality improvements because of its work. In
singling out Florida for federal nutrient criteria promulgation, however, EPA has continued to
ignore the effective steps Florida has taken to manage nutrient loadings to its state waters.



Given your Agency’s recent response to MCEA's petition and the efforts taken by our state
agencies to properly implement nutrient control programs, we question the EPA’s justification
for ignoring the work in the State of Florida by declining to respond to the petition filed by the
state on April 22", While we recognize the geographical differences in setting criteria for a
region versus a single state, we fail to see the need for the Agency to continue to intervene in the
State of Florida for the very reasons that the Agency denied MCEA''s petition — the issue is best
addressed by the states in cooperation with the EPA. The current regulatory scheme in Florida
simply does not reflect cooperation. Furthermore and most importantly, it is our understanding
that, by declining to simply take action on the DEP petition, the EPA has created further
regulatory uncertainty for many of the employers in Florida eager to create more jobs for our
constituents.

Consistent with the cooperative federalism envisioned by Congress in the Clean Water Act, we
ask that the EPA immediately withdraw its decision to impose numeric nutrient criteria in
Florida and place our state on & level playing field with states in the Mississippi River watershed
and throughout the rest of the nation. Specifically, and to this end, we respectfully request that
you immediately grant the petition filed on April 22™ by the State of Florida so that the state can
move forward in protecting Florida’s waters and businesses can move forward in creating more
jobs in our state with newfound regulatory certainty.

Given the importance of this issue and the vast economic implications of inaction, we look
forward to your prompt response.

Respectfully,
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OFFICE OF WATER
The Honorable Marco Rubio
United States Senate
Washington, D.C. 20510

Dear Senator Rubio:

Thank you for your letter of September 21, 2011, asking the Environmental Protection Agency (EPA) to
reconsider its actions in Florida and grant the petition from the Florida Department of Environmental
Protection (FDEP) to withdraw the numeric nutrient criteria promulgated by the EPA in Florida. You
cite the EPA’s recent denial of a petition for rulemaking by the Minnesota Center for Environmental
Advocacy (MCEA) in which the Agency supported regional and state activities to accelerate the
development and adoption of state approaches to controlling nitrogen and phosphorus pollution.

The EPA denied MCEA’s petition because the Agency believes that the most effective and sustainable
way to address widespread nitrogen and phosphorus pollution in the Mississippi-Atchafalaya River
Basin (MARB) is to build on existing efforts, including providing technical assistance and collaborating
with states to achieve near-term reductions, supporting states on development and implementation of
numeric criteria, and working cooperatively with states and tribes to strengthen management programs.
While the EPA denied MCEA’s petition, it does not constitute a determination that new or revised water
quality standards for nutrients are not needed in the MARB. The EPA is using its discretion not to make
that determination at this time.

As outlined in the Agency’s January 2009 determination and our recent response to FDEP’s petition, we
continue to believe that numeric nutrient criteria are necessary to meet the requirements of the Clean
Water Act in the State of Florida, whether these criteria are promulgated by FDEP or by the EPA. The
EPA supports FDEP’s continued focus on reducing nitrogen and phosphorus pollution and commends
the State’s commitment to move forward with its rulemaking efforts for both inland and
estuarine/coastal waters. In addition, both FDEP and the EPA share a strong and mutual commitment to
assuring that the best data, science and technical analysis support the State’s proposed revisions.

As you may know, the EPA has recently extended the deadlines of the court—ordered schedule for the
proposal and final federal rules for numeric nutrient criteria for Florida’s estuarine and coastal waters
and southern Florida inland waters. The deadline for the proposed numeric nutrient criteria is extended
to March 185, 2012. The deadline for the final rulemaking is extended to November 15, 2012, This
extension will allow the EPA to consider the valuable feedback that we have received on criteria
development from local experts from the FDEP and various Estuarine Programs and Water Management
Districts in the State of Florida.

Internet Address (URL) ¢ hitp.//www.epa.gov
Recycled/Recyclable - Printed with Vegetable Oil Based inks on 100% Postconsumer. Process Chiorine Free Recycled Paper



The EPA affirmed in its June 13, 2011, letter to FDEP that if the State adopts and the EPA approves
protective nutrient criteria that are sufficient to address the concerns underlying its determination and
rule, the EPA will promptly initiate rulemaking to repeal the corresponding federally-promulgated
numeric nutrient criteria. The EPA also stated that if the March 2012 effective date is approaching but
further steps were needed for Florida rule’s to take effect, such as ratification by the Legislature, we will
propose, through rulemaking, an additional extension of the effective date to enable Florida to complete
such steps. In addition, the EPA stated that if FDEP adopts and the EPA approves criteria for any waters
for which the EPA has not yet proposed or promulgated federal criteria, the EPA will not propose or
promulgate (as appropriate) corresponding federal criteria.

The EPA has reviewed FDEP's October 24, 2011 draft rule on numeric nutrient criteria for inland and
estuarine waters. In my November 2, 2011 letter to FDEP's Secretary Vinyard, I shared the EPA's
preliminary evaluation to affirm our support for FDEP's efforts to address nutrient pollution. While the
EPA's final decision to approve or disapprove any numeric nutrient criteria rule submitted by FDEP will
follow our formal review of the rule and record under section 303(c) of the CWA, our current evaluation
of the October 24, 2011 draft rule and related guidance leads us to the preliminary conclusion that the
EPA would be able to approve the draft rule under the CWA. Should the EPA formally approve FDEP's
final numeric nutrient criteria consistent with the CWA, the EPA would initiate rulemaking to withdraw
federal numeric nutrient criteria for any waters covered by the new and approved state numeric water
quality standards.

The EPA would like to see the State of Florida succeed in developing its own criteria. We will continue
working with the State by offering technical support, expertise, feedback and other assistance in order to
develop defensible numeric nutrient standards that meet the goals of the Clean Water Act, reduce and

prevent the harmful effects of nutrient pollution, and protect the economy and public health of the State.

Again, thank you for your letter. If you have further questions, please contact me, or have your staff call
Denis Borum in the EPA’s Office of Congressional and Intergovernmental Relations at (202) 564-4836.

Sincerely,

Nancy K. Stoner
Acting Assistant Administrator
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March §, 2012

The Honorable Lisa Jackson

Administrator

United States Environmental Protection Agency
1200 Pennsylvania Avenue, NW

Washington, DC 20450

Dear Administrator Jackson;

As members of the Florida Congressional delegation we write to respectfully request your prompt
review and approval of the Florida Department of Environmental Protection’s (FDEP) numeric
nutrient criteria rule. The rule that you have received reflects months of extraordinarily hard work
by many individuals in the state to ensure that it could be approved as soon as it was submitted to
your agency. Based on sound science and years of research, the rule reflects the views of
stakeholders, environmental regulators, the Florida Environmental Regulation Commission and
finally the Florida Legislature. The rule was approved unanimously by the Florida legislature and
signed by Governor Scott on February 16, 2012.

FDEP’s rule has strong scientific underpinnings and will protect the unique and critical water
bodies of our state. It is specifically designed to protect lakes, streams, and estuaries from nutrient
pollution without inflicting unnecessary costs and hardships on Floridians. We are all in agreement
that Florida needs strong regulatory protection for its waters that should be in conjunction with, not
against, the needs of the consumer and our industries. The FDEP rule does an admirable job of
considering all factors and protecting our waters.

EPA officials have stated on numerous occasions that it would prefer States, including Florida, to
establish their own water quality standards. Florida has delivered on its responsibilities and we ask
that as quickly as possible you review and approve the rule in its entirety as it was approved by the
legislature and signed by our Governor.

Sincerely,

Th Marco Rublo

omas J. Rooney
Member of Congres United States Senator

PRINTED ON RECYCLED PAPER
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The Honorable Marco Rubio
United States Senate
Washington, D.C. 20510

Dear Senator Rubio:

Thank you for your letter of March 5, 2012, from the Florida Congressional delegation
requesting that the Environmental Protection Agency (EPA) promptly review and approve the
Florida Department of Environmental Protection’s (FDEP) numeric nutrient criteria rule.

You note that the Florida legislature and Governor Scott have completed necessary legislative
ratification of the numeric nutrient criteria rule and directed the FDEP to submit the rule to the
EPA for review. On February 20, 2012, the FDEP sent the rule to the EPA, which sets numeric
nutrient criteria for lakes, spring vents, streams, and certain estuaries in Florida, as well as
material supporting those criteria.

We understand that an administrative challenge was filed on the proposed rules and that the
Administrative Law Judge is not expected to issue an order with regard to the proceedings until
April or May 2012, We also understand that, depending on the resolution of the challenge, the
rule may then be sent to the Florida Secretary of State for final adoption.

We have begun an informal review of the information submitted by the FDEP. When we receive
notification from the state of Florida that the rule has been officially adopted as revisions to the
State's water quality standards, we can begin our formal review pursuant to section 303(c) of the
Clean Water Act.

We look forward to working with the FDEP as we conduct our review. If you have further
questions, please contact me or your staff may call Denis Borum in the EPA’s Office of

Congressional and Intergovernmental Relations at (202) 564-4836.

Sincerely,

mtoner

Acting Assistant Administrator

Internet Address (URL) « http:/iwww epa.gov
Recycled/Recyclable - Printed with Vegetable Oil Based inks on 100% Postconsumer, Process Chlorine Free Recycled Paper
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OFFICE OF
SOLID WASTE AND
EMERGENCY RESPONSE

The Honorable Marco Rubio
United States Senate
Washington, D.C. 20510

Dear Senator Rubio:

The U.S. Environmental Protection Agency’s (EPA) Superfund program will be adding the Fairfax St.
Wood Treaters site, located in Jacksonville, Florida, to the National Priorities List (NPL) by rulemaking.
The EPA received a governor/state concurrence letter supporting the listing of this site on the NPL.
Listing on the NPL provides access to federal cleanup funding for the nation’s highest priority
contaminated sites.

Because the site is located within your state, | am providing information to help in answering questions
you may receive from your constituency. The information includes a brief description of the site, and a
general description of the NPL listing process.

If you have any questions, please contact me or your staff may contact Raquel Snyder, in the EPA’s
Office of Congressional and Intergovernmental Relations, at (202) 564-9586. We expect the rule to be
published in the Federal Register in the next several days.

Sincerely,
Mathy Stanislaus
Assistant Administrator

Enclosures

Internet Address (URL) @ hitp://www.epa.gov
Recycled/Recyclable @ Printed with Vegetable Oil Based inks on 100% Postconsumer, Process Chiorine Free Recycled Paper
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NATIONAL PRIORITIES LIST (NPL)

***Final Site*** September 2012
FAIRFAX ST. WOOD TREATERS | Jacksonville, Florida
Duval County

® Site Location:
Fairfax St. Wood Treaters is located at 2610 Fairfax Street, Jacksonville, Florida. The 12-acre property is located in a
dense residential area, adjacent to two elementary schools, a day care center and several homes.

a Site History:

From 1980 to 2010, Wood Treaters, LLC pressure treated utility poles, pilings and other lumber products using the
preservative chromated copper arsenate (CCA). Wood Treaters, LLC filed for bankruptcy, and by July 2010 ceased
operations and abandoned the facility. Seven above ground storage tanks, in poor condition, contained high levels of
arsenic, chromium and copper. In August 2010, the State of Florida Department of Environmental Protection
requested the EPA's assistance in mitigating the release of hazardous substances to the environment.

8 Site Contamination/Contaminants:

CCA is characterized by a bright green color and is composed of waterborne oxides of chromium, copper and arsenic.
Wood treated with CCA drip-dried on the property, resulting in arsenic, chromium and copper contamination. During
operations, some contaminated storm water flowed off the site and onto surrounding properties including a parking lot
retention pond and Moncrief Creek. Wood treating operations resulted in soil, water and sediment contamination with
chromium, copper and arsenic. Arsenic and chromium are known human carcinogens.

# Potential Impacts on Surrounding Community/Environment:

Several nearby residential properties, two schools and a day care center have been contaminated by the site. The
contamination migrated to surrounding properties by overland storm water runoff or by wind deposition. Moncrief
Creek is potentially contaminated and will be investigated during the Remedial Investigation.

oA Response Activitles (to date):

On August 11, 2010, the EPA initiated a Superfund emergency response and removal action to secure the site and
prevent further releases of hazardous substances. To date, the EPA response actions have prevented contaminated
water from discharging offsite, removed water and sediment from the onsite retention pond, removed the surface soil
across the entire site and removed all tanks and piping. In addition, the EPA removed contaminated soil, and the water
and sediments of a retention pond, on the adjacent elementary school playground.

) Need for NPL Listing:

The state referred the site to the EPA because the operator abandoned the facility. No other federal and state cleanup
programs are available to remediate the site. Inclusion on the Superfund National Priorities List will allow the EPA to
address subsurface soil contamination on the site, soil contamination on residential properties surrounding the site, and
to determine the impacts of the site on local ground water and surface water. The EPA received a letter of support for
placing this site on the NPL from the state of Florida.

[The description of the site (release) is based on information available at the time the site was evaluated with the HRS. The description may
change as additional information is gathered on the sources and extent of contamination.]

For more information about the hazardous substances identified in this narrative summary, including general information regarding the effects of exposure to
these substances on human health, please sce the Agency for Toxic Substances and Disease Registry (ATSDR) ToxFAQs. ATSDR ToxFAQs can be found on
the Internet at http:/www.atsdr.cde. gov/toxfags/index.asp or by telephone at 1-888-42-ATSDR or 1-888-422-8737.
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NATIONAL PRIORITIES LIST (NPL)

WHAT IS THE NPL?

The National Priorities List (NPL) is a list of national priorities among the known or threatened releases of hazardous
substances throughout the United States. The list serves as an information and management tool for the Superfund
cleanup process as required under the Comprehensive Environmental Response, Compensation, and Liability Act
(CERCLA).The NPL is intended primarily to guide EPA in determining which sites warrant further investigation to
assess the nature and extent of public health and environmental risks associated with a release of hazardous
substances.

There are three ways a site is eligible for the NPL:

l. Scores at least 28.50:
A site may be included on the NPL if it scores sufficiently high on the Hazard Ranking System (HRS),
which EPA published as Appendix A of the National Contingency Plan. The HRS is a mathematical
formula that serves as a screening device to evaluate a site’s relative threat to human health or the
environment. As a matter of Agency policy, those sites that score 28.50 or greater on the HRS are eligible
for inclusion on the NPL. This is the most common way a site becomes eligible for the NPL.

2. State Pick:
Each state and territory may designate one top-priority site regardless of score.

3. ATSDR Health Advisory:
Certain other sites may be listed regardless of their HRS score, if all of the following conditions are met:

a. The Agency for Toxic Substances and Disease Registry (ATSDR) of the U.S. Department of Health
and Human Services has issued a health advisory that recommends removing people from the site;

b. EPA determines that the release poses a significant threat to public health; and

c. EPA anticipates it will be more cost-effective to use its remedial authority than to use its emergency
removal authority to respond to the site.

Sites are first proposed to the NPL in the Federal Register. EPA then accepts public comments for 60 days about
listing the sites, responds to the comments, and places those sites on the NPL that continue to meet the requirements
for listing. To submit comments, visit www.regulations.gov.

Placing a site on the NPL does not assign liability to any party or to the owner of any specific property; nor does it
mean that any remedial or removal action will necessarily be taken.

For more information, please visit www.epa.gov/superfund/sites/npl/.
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June 20, 2011

Ms. Fay Iudicello

Director of Executive Secretariat

Office of the Executive Secretariat and Regulatory Affairs
Department of the Interior

1849 C Street NW, Room 7212

Washington, DC 20240

Mr. Eric Wachter

Director

Executive Secretariat

United States Environmental Protection Agency
Ariel Rios Federal Building

1200 Pennsylvania Avenue, NW

Washington, DC 20460

Dear Ms. Iudicello and Mr. Wachter:

On June 1, 2011, the enclosed letter to President Obama from Senator John
Cornyn and 27 other members of Congress was received at the Department of
Energy for response. Because the subject of the letter does not fall within the
purview of the Department of Energy, we are forwarding the letter to both the
Department of Interior and the Environmental Protection Agency.

If you have any questions, please call me on 202-586-8923.

Sincerely,

Brenda L. Mackall m

Work Group Leader
Correspondence and Records Management
Office of the Executive Secretariat

Enclosure
WHID 1053632
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WASHINGTON, DC 20510
April 6, 2011

The Honorable Barack H. Obama
President of the United States
The White House

1600 Pennsylvania Avenue, NW
Washington, DC 20500

Dear MI.:President:

As rising gasoline prices threaten our nation’s economic recovery, we welcome your
acknowledgement of the positive impact which increased domestic supplies of oil and gas will
have for American families and businesses. In your speech on March 30, you stated, “producing
more oil in America can help lower oil prices, create jobs, and enhance our energy security.”

We agree, and we also share the goal of reducing our dependence on foreign oil. It is an
achievable goal, as we know we have the resources to control our energy future. A recent report
from the Congressional Research Service detailed our vast energy resources, showing America's
recoverable resources are far larger than those of Saudi Arabia, China, and Canada combined.
America's combined recoverable oil, natural gas, and coal endowment is the largest on Earth —
and this is without including America's immense oil shale and methane hydrates deposits.

However, it is not just rhetoric that is keeping us from achieving the goals you outlined of
lowering energy prices, creating jobs, and reducing our reliance on foreign energy. Rather, we
are concerned that these goals are in direct conflict with certain ongoing actions of your
Administration. In particular, the policies being carried out by the Environmental Protection
Agency (EPA) and the Department of the Interior (DOI) directly and negatively impact oil and
gas production and prices, as well as electricity prices for businesses and consumers. These
policies hang heavy over the economy, with the promise of making our existing energy resources
more expensive for Americans, and serve to inhibit future growth.

With consumers again facing $4.00/gallon gasoline, the EPA is pursuing job-killing
greenhouse gas regulations that, like the failed cap-and-trade legislation, will serve as an energy
tax on every consumer. The Affordable Power Alliance recently studied the impacts of this
action and found that the price of gasoline and electricity could increase as much as 50 percent.
To make matters worse, the EPA acknowledges that unilateral action by the United States will
have no impact on the world’s climate, as China and India dramatically increase their emissions.

You also referenced efforts within the Administration to encourage domestic oil and gas
production, yet since taking office, DOI has done exactly the opposite. In 2009, 77 oil and gas
leases in Utah were cancelled, and the following year 61 additional leases were suspended in
Montana. In December 2010, your Administration announced that its 2012-2017 lease plan
would not include new areas in the eastern Gulf of Mexico or off the Atlantic coast - though
these two areas hold commercial oil reserves of 28 billion barrels and up to 142 trillion cubic feet
of natural gas. Delaying access to these areas not only hinders the production of domestic
energy, but also means the loss of up to $24 billion in federal revenue. In Alaska, the EPA has
failed to issue valid air quality permits for offshore exploration after over 5 years of bureaucratic



wrangling, although no human health risk is at issue and over 25 billion barrels of oil may be
discovered. EPA has also contributed to the continuing delay of production from the National
Petroleum Reserve-Alaska — an area specifically designated by Congress for oil and gas
development.

Last year, American oil production reached its highest level since 2003. The Energy
Information Administrator (EIA) Richard Newell recently pointed out that the 2010 production
numbers are likely the result of new leases issued during the previous administration that are just
recently beginning to produce oil. Unfortunately, in the Gulf of Mexico, offshore energy
production is expected to decrease by 13 percent in 2011. This decrease is cited as the result of
the moratorium and the slow pace of permitting. EIA’s most recent short-term energy outlook
projects that domestic crude oil and liquid fuels production is expected to fall by 110,000 bbl/d
in 2011, and by a further 130,000 bbl/d in 2012. To date, only 8 deepwater permits have been
issued during the past 12 months, and most of these operations were started before the Macondo
well blowout.

At your State of the Union Address, you called for a review of job-killing regulations
within your Administration. We believe the Administration hereby has the keys to unlock our
domestic energy potential today. As this review is underway, and with recognition of the toll
higher energy prices are taking on Americans, we respectfully encourage you to examine the

damage these current policies are having on the economy, and to work to reconcile these
contradictions.

40 oo
Sellifts O D
s R
Kewd Oad g

Respectfully,
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Signers in order of signature (left to right):

John Cornyn, United States Senator
James Inhofe, United States Senator
David Vitter, United States Senator
John Thune, United States Senator

Jim DeMint, United States Senator
Ron Johnson, United States Senator
Rand Paul, United States Senator

Kelly Ayotte, United States Senator
Jeff Sessions, United States Senator
James E. Risch, United States Senator
Thad Cochran, United States Senator
Orrin Hatch, United States Senator
Richard Shelby, United States Senator
Jon Kyl, United States Senator

Mark Kirk, United States Senator
Richard Burr, United States Senator
John Barrasso, United States Senator
(duplicate)

Lindsey Graham, United States Senator
Jerry Moran, United States Senator
John Boozman, United States Senator
Kay Bailey Hutchison, United States Senator
Roy Blunt, United States Senator
Marco Rubio, United States Senator
Johnny Isakson, United States Senator
Mike Enzi, United States Senator
Saxby Chambliss, United States Senator
Roger Wicker, United States Senator
Pat Roberts, United States Senator
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OFFICE OF CONGRESSIONAL

AND INTERGOVERNMENTAL RELATIONS

The Honorable Marco Rubio
United States Senate
Washington, D.C. 20510

Dear Senator Rubio:

Thank you for your letter of April 6, 2011, co-signed by 27 of your colleagues, addressed to President
Obama regarding permitting of additional oil and gas production and greenhouse gas (GHG) regulation
under the Clean Air Act. I have been asked to respond with respect to actions by the U.S.
Environmental Protection Agency.

On March 30, 2011, the President released the Blueprint for a Secure Energy Future, which recognizes
the importance of producing domestic oil safely and responsibly, while taking steps to reduce our overall
dependence on oil through increased use of cleaner, alternative fuels and greater energy efficiency. The
country has already made progress towards these objectives. Last year, America produced more oil than
we had since 2003. In addition, the EPA and the U.S. Department of Transportation (DOT) have worked
with the auto industry, auto workers, and other stakeholders to issue new standards that will reduce our
transportation sector's reliance on oil while reducing GHG emissions.

The EPA’s 2012-2016 GHG standards for light duty vehicles, set jointly with fuel economy standards,
are projected to save 1.8 billion barrels of oil over the lifetime of those vehicles. This program
represents the first meaningful update to fuel efficiency standards in three decades. In 2010, the
President announced another major agreement with industry and the auto workers for the EPA and DOT
to set GHG and fuel economy standards for model years 2017-2025. On November 16, 2011, the EPA
and DOT issued the proposal to extend the National Program of harmonized GHG and fuel economy
standards to model year 2017 through 2025 passenger vehicles. The combination of 2011 fuel economy
standards, the 2012-2016 GHG emissions and fuel economy standards, and the proposed 2017-2025
standards will dramatically cut the oil we consume, saving a total of 12 billion barrels of oil and $1.7
trillion in fuel costs to American families. Also, the EPA on August 9 finalized standards for heavy duty
trucks for model years 2014-2018 that are expected to save more than 500 million barrels of oil over the
lifetime of those vehicles. These historic steps to reduce our dependence upon oil will protect our
economy from the rising price of oil, reduce air pollution, and create and protect jobs in our
manufacturing sector.

With respect to new production, the EPA supports an efficient process for Outer Continental Shelf
(OCS) oil and gas permitting to enable domestic energy supplies to be developed safely and responsibly.
The Bureau of Ocean Energy Management (BOEM) is the federal agency that provides authorization to
drill. (The Department of Interior has responded separately to your letter.) The EPA’s permits ensure
compliance with air quality and wastewater discharge regulations, when and if drilling commences.

Intemet Address (URL) e http://www.epa.gov
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Arctic energy exploration raises special challenges and permitting issues not previously addressed in the
Gulf of Mexico. The President’s Blueprint established a cross-agency team to address these issues and
facilitate a more efficient offshore permitting process in Alaska, while ensuring that safety, health, and
environmental standards are fully met. The EPA participates in this team. In addition, the Agency has
established a work group of reg10na1 and headquarters permit experts to help expedite resolution of OCS
air permitting issues.

On December 23, 2011, the President signed into law the Consolidated Appropriations Act of 2012,
which divested the EPA of the authority to issue air quality permits to OCS sources located off the North
Slope Borough of the State of Alaska (not including any pending or existing air quality permit).
Nonetheless, we would like to set the record straight on your claim that EPA failed to act on pending
OCS permits for five years. Over the past five years, the EPA has issued nine OCS air permits to Shell,
working closely with Shell on processing its permit applications, through several company decisions to
change or withdraw applications, and through permit appeals. The EPA recently issued three of these air
permits to Shell for exploratory oil and gas drilling on the OCS in the Chukchi and Beaufort seas and
one to Shell for operations on the OCS in the Gulf of Mexico. EPA also issued air permits on the OCS in
the Gulf of Mexico to Eni U.S. Operating Company and Anadarko Petroleum Corporation for drillships
and support vessels. ConocoPillips Company filed an air permit application involving the OCS off
Alaska for a minor source exploration project in the Chukchi Sea, but the company on September 26
withdrew the application and expressed its intent to submit a new OCS permit application in the near
future.

Your letter also raised concerns about GHG regulation and the economy. The EPA is taking initial steps
to reduce GHG emissions from large sources using Clean Air Act tools that have been used for the last
40 years to control traditional pollutants. These tools have proven effective and consistent with a strong
economy. Since 1970, emissions of six key pollutants have dropped more than 60 percent while the size .
of the economy (gross domestic product) has grown more than 200 percent. The motor vehicle GHG and
fuel economy standards discussed above are an example of how reducing carbon pollution and
strengthening our economy can go hand in hand. Though some opponents purport to estimate the’
economic impacts of future GHG regulation, such estimates are without foundation as they are based on
speculation about actions the agency has neither proposed nor endorsed.

By contrast, there is a strong foundation for proceeding with reasonable, measured steps to reduce GHG
emissions from large emitters. The National Research Council (NRC) of the National Academies stated
ina 2011 report, “Each additional ton of greenhouse gases emitted commits us to further change and
greater risks. In the judgment of the [NRC] Committee on America's Climate Choices, the
environmental, economic, and humanitarian risks of climate change indicate a pressing need for
substantial action to limit the magnitude of climate change and to prepare to adapt to its impacts.”' The
NRC also has emphasized that, because GHGs persist and accumulate in the atmosphere, reductions in
the near-term are 1mportant in determining the extent of climate change 1mpacts over the next decades,
centuries, and millennia.? The EPA’s targeted actions to reduce GHG emissions from large sources will
contribute to the emissions reductions required to slow or reverse the accumulation of GHG
concentrations in the atmosphere.

! National Research Council (2011) America’s Climate Choices, Committee on America’s Climate Choices, Board on
Atmospheric Sciences and Climate, Division on Earth and Life Studies, The National Academies Press, Washington, DC.
? National Research Council (NRC) (2011). Climate Stabilization Targets. Committee on Stabilization Targets for
Atmospheric Greenhouse Gas Concentrations; Board on Atmospheric Sciences and Climate, Division of Earth and Life
Sciences, National Academy Press. Washington, DC.



The nation does not have to choose between protecting jobs and protecting the public from
pollution -- we can do both. A study led by Harvard economist Dale Jorgenson found that
implementing the Clean Air Act actually increased the size of the US economy because the health
benefits of the Clean Air Act lead to a lower demand for health care and a healthier, more
productive workforce. According to that study, by 2030 the Clean Air Act will have prevented 3.3
million lost work days and avoided the cost of 20,000 hospitalizations every year.” Another study
that examined four regulated industries (pulp and paper, refining, iron and steel, and plastic)
concluded that, “We find that increased environmental spending generally does not cause a
significant change in employment.”™

Money spent on environmental protection does not disappear from the economys; it creates and supports
jobs in engineering, manufacturing, construction, materials, operation and maintenance. For example,
the environmental technologies and services industry employed 1.7 million workers in 2008 and
accounted for exports of $44 billion of goods and services.

In conclusiori, the EPA is part of the administration’s effort to implement the President’s Blueprint for a
Secure Energy Future, and believes that protecting public health and building a stronger economy go
hand in hand.

Again, thank you for your letter. If you have any questions, please contact me or your staff may contact
Josh Lewis in the EPA’s Office of Congressional and Intergovernmental Relations at (202) 564-2095.

Sincere}y,

Arvin R. Ganesan
Associate Administrator

3 Dale W. Jorgenson Associates (2002a). An Economic Analysis of the Benefits and Costs of the Clean Air Act 1970-1990.

Revised Report of Results and Findings. Prepared for EPA. http://yosemite.epa.gov/ee/epa/eerm.nsf/vwAN/EE-0565-
01.pdf/$file/EE-0565-01.pdf

4 Morgenstern, R. D., W. A, Pizer, and J. S. Shih. 2002. “Jobs versus the Environment: An Industry-Level Perspective.”
Journal of Environmental Economics and Management 43(3):412-436.

$ DOC International Trade Administration. “Environmental Technologies Industries: FY2010 Industry Assessment,
http://web.ita.doc.gov/ete/eteinfo.nsf/0683801 d04726e85256883006ffa54/4878b7e2fc08ac6d85256883006¢452¢/SFILE/Fu
11%20Environmental%20Industries%20Assessment%202010.pdf (accessed February 8, 2011)
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April 23,2013

The Honorable Bob Perciasepe

Acting Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Ave, NW
Washington, D.C. 20460

Dear Acting Administrator Perciasepe:

The Environmental Protection Agency (EPA) has indicated that it plans to move forward
with a formal rulemakmg to clarify the definition of “waters of the United States” under the
Clean Water Act (CWA).! We understand that the agency has yet to determine whether it will
go forward with finalizing the proposed guidance in addition to the rulemaking or choose to
conduct only a rulemaking.> As you know, this rulemaking is of extreme significance, as the
scope of the final rule will indicate whether EPA intends to redefine when isolated wetlands,
intermittent streams, and other non-navigable waters should be subject to regulation under the
CWA.

We write to express continued concern over the possible finalization of the proposed
guidance. We request that you formally withdraw the draft guidance sent to Office of
Management and Budget (OMB) in February 2012, and redirect the agency’s finite resources.’
The draft guidance promulgated in 2011, if finalized, could expand the scope of the waters to be
regulated beyond that intended by Congress. Moreover, leaving the guidance in place would
further frustrate any potential rulemaking process. Given the significance of redefining
jurisdictional limits to impose CWA authority, a formal rulemaking process provides a greater
opportunity for public input and greater regulatory certainty than a guidance document.

With regard to the rulemaking, we ask that you stay within the confines of current law
and eschew attempts to expand jurisdiction beyond the intent of Congress. Any rulemaking
should identify limits to EPA’s jurisdiction under the statute consistent with those articulated in
the Supreme Court decisions of SWANCC® and Rapanos.’ In both of these cases, the U.S.

! Clean Water Act Definition of "Waters of the United States,"
http //water.epa.gov/lawsregs/guidance/wetlands/C W Awaters.cfm.

? Fate Of Controversial Guide Seen As Key To Rule Clarifying CWA Scope, InsideEPA.com, Mar. 8, 2013, available
at http://insideepa.com/Water-Policy-Report/Water-Policy-Report-03/11/2013/fate-of-controversial-guide-seen-as-
key-to-mle-clanfymg—cwa-scope/menu-ld 127.html,

* Draft Guidance on Identifying Waters Protected by the Clean Water Act (May 2, 2011), available at
http //water.epa.gov/lawsregs/guidance/wetlands/upload/wous_guidance_4-2011.pdf.

Sohd Waste Agency of Northern Cook County. v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001).

5 Rapanos v. United States, 547 U.S. 715 (2006).
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Supreme Court made it clear that not all water bodies are subject to federal jurisdiction under the
CWA. Any proposed rule should reflect this principle.

As you are aware, several recent cases indicate that the courts remain critical of EPA’s
efforts to expand jurisdiction or aggressively exercise the agency’s enforcement powers. For
example, in March 2012 the Supreme Court unanimously rejected EPA’s position that a
compliance order issued under the CWA was not final agency action subject to judicial review.®
More recently, the District Court for the Eastern District of Virginia held that EPA lacks
authority under the CWA to establish a Total Maximum Daily Load (TMDL) for the flow of a
non-pollutant (i.e., stormwater discharges) to regulate pollutant levels of an impaired water
body.” Just last month the Supreme Court again thwarted attempts to expand jurisdiction when
it held that the flow of water from an improved portion of a navigable waterway into an
ummproved portion of the same waterway does not qualify as a “discharge of a pollutant” under
the CWA.® These cases demonstrate the readiness of the courts to ensure that EPA does not
abuse the statutory and regulatory authority granted to it by Congress.

Accordingly, we request that you formally withdraw the proposed guidance and proceed
with a formal rulemaking process. In conducting this process EPA should not attempt to expand
its statutory authority beyond that intended by Congress. The final rule should reflect the
principles promulgated in recent case law and identify limits on the agency’s jurisdiction under

the CWA.,
\V

David Vitter
U.S. Senator

@ m@v\_
U
John Boozman
U.S. Senator U.S. Senator

Sincerely,

Sackett v. EPA, 132 S.Ct, 1367 (2012).
ergmla Dep’t of Transp. v. EPA, No. 1:12-CV-775, 2013 WL 53741 (E.D.Va. 2013).
¥ Los Angeles County Flood Control Dist. v. Natural Res. Def. Council, Inc., 133 S.Ct. 710 (2013).
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The Honorable Marco Rubio

United States Senate
Washington, D.C. 20510

Dear Senator Rubio:

Thank you for your April 23, 2013, letter to the U.S. Environmental Protection Agency Acting
Administrator Bob Perciasepe expressing your concern regarding potential issuance of the EPA and the
Department of the Army (Army) guidance clarifying the scope of the Clean Water Act (CWA)
jurisdiction. [ understand your interest in this important issue.

There is an urgent need to clarify the geographic scope of protections provided under the CWA. The
EPA and Army issued joint guidance in 2008 to provide consistent procedures for identifying
jurisdictional waters under their regulations after the Supreme Court decisions of SWANCC and
Rapanos. The 2008 guidance, however, has created uncertainty, raised costs, and contributed to delays
for those asking whether or not particular waters are covered by the CWA. In response to these
problems, the EPA and the U.S. Army Corps of Engineers developed new guidance as a timely interim
step to address the need for improved procedures. Our long-term goal is to revise our regulations to
provide a more comprehensive and effective solution under the Administrative Procedures Act and
consistent with the CWA and Supreme Court decisions. The agencies’ guidance is now undergoing
interagency review at the Office of Management and Budget. In the meantime, we are also working to
prepare a joint notice of proposed rulemaking for public notice and comment. No final decisions have
been made on the schedule for either issuance of final guidance or initiation of a notice and comment
rulemaking process.

The agencies share your perspective regarding the importance of waters of the United States' rulemaking
and agree that such rulemaking may not extend jurisdiction beyond that established by Congress under
the law as clarified by Supreme Court decisions in SWANCC and Rapanos. As you correctly point out,
not all waterbodies are subject to protection under the CWA. We believe, however, that the 2008
guidance is unnecessarily vague and confusing, creating avoidable problems in the process of
identifying which waters are covered by the CWA. We are eager to respond to these problems in a
timely, scientifically valid, and transparent process under the law.

We are pleased that the courts have consistently upheld the agencies' decisions regarding the scope of
CWA jurisdiction and it is our intent to continue to implement our responsibilities in a fair, scientifically
appropriate, and legally defensible manner. I would emphasize that neither of the court decisions
identified in your letter, Sackett and Virginia Department of Transportation, involved a challenge to an
EPA determination regarding the geographic scope of CWA protections.

Internet Address (URL) « http://www.epa gov
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Again, thank you for your letter. If you have further questions, please contact me, or your staff may call
Denis Borum in the EPA’s Office of Congressional and Intergovernmental Relations at (202) 564-4836.

Sincerely,

M E o=

Nancy K. Stoner
Acting Assistant Administrator
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The Honorable Marco Rubio
United States Senate
Washington, D.C. 20510

Dear Senator Rubio:

The U.S. Environmental Protection Agency’s (EPA) Superfund program will be proposing to add the
Fairfax St. Wood Treaters site, located in Jacksonville, Florida, to the National Priorities List (NPL) by
rulemaking. In addition, the EPA is adding the Continental Cleaners site, located in Miami, Florida, to
the NPL. The EPA received governor/state concurrence letters supporting the listing of these sites on the
NPL. Listing on the NPL provides access to federal cleanup funding for the nation’s highest priority
contaminated sites.

Because the sites are located within your state, I am providing information to help in answering
questions you may receive from your constituency. The information includes brief descriptions of the
sites, and a general description of the NPL listing process.

If you have any questions, please contact me or your staff may contact Raquel Snyder, in the EPA’s
Office of Congressional and Intergovernmental Relations, at (202) 564-9586. We expect the rule to be
published in the Federal Register in the next several days.

Sincerely,
Mathy Stanislaus
Assistant Administrator

Enclosures

internet Address (URL) e http://www.epa.gov
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NATIONAL PRIORITIES LIST (NPL)

***Proposed Site*** March 2012
FAIRFAX ST. WOOD TREATERS | Jacksonville, Florida
Duval County
® Site Location:

Fairfax St. Wood Treaters is located at 2610 Fairfax Street, Jacksonville, Florida. The 12-acre property is located in a
dense residential area, immediately adjacent to two elementary schools and several homes.

4a Site History:

From 1980 to 2010, Wood Treaters, LLC pressure treated utility poles, pilings and other lumber products using the
preservative chromated copper arsenate (CCA). Wood Treaters, LLC filed for bankruptcy, and by July 2010 ceased
operations and abandoned the facility. Seven above ground storage tanks, in poor condition, contained high levels of
arsenic, chromium and copper. In August 2010, the State of Florida Department of Environmental Protection
requested the EPA’s assistance in mitigating the release of hazardous substances to the environment.

§ Site Contamination/Contaminants:

CCA is characterized by a bright green color and is composed of waterborne oxides of chromium, copper and arsenic.
Wood treated with CCA drip-dried on the property, resulting in arsenic, chromium and copper contamination. During
operations, some contaminated storm water flowed off the site and onto surrounding properties including a parking lot
retention pond and Moncrief Creek. Wood treating operations resulted in soil, water and sediment contamination with
chromium, copper and arsenic. Arsenic and chromium are known human carcinogens.

wh Potential Impacts on Surrounding Community/Environment:

Several nearby residential two school properties have been contaminated by releases from the site. The contamination
came to be located on surrounding properties by overland storm water runoff or by wind deposition. Moncrief Creek is
potentially contaminated and will be investigated during the Remedial Investigation.

4 Response Activities (to date):

On August 11, 2010, the EPA initiated an emergency response and removal action to secure the site and prevent
further releases of hazardous substances. To date, the EPA response actions have prevented contaminated water from
discharging offsite, removed water and sediment from the onsite retention pond, removed the surface soil across the
entire site and removed all tanks and piping. In addition, the EPA removed contaminated soil, and the water and
sediments of a retention pond, on the adjacent elementary school play ground.

(=1 Need for NPL Listing:

The state referred the site to the EPA because the operator abandoned the facility. Wood Treaters, LLC did not have
financial assurance to fund the cleanup of the facility. No other federal and state cleanup programs are available to
remediate the site. Inclusion on the Superfund National Priorities List will allow the EPA to address subsurface soil
contamination on the site, soil contamination on residential properties surrounding the site, and to determine the

impacts of the site on local ground water and surface water. The EPA received a letter of support for placing this site
on the NPL from the state of Florida.

[The description of the site (release) is based on information available at the time the site was evaluated with the HRS. The description may
change as additional information is gathered on the sources and extent of contamination.]

For more information about the hazardous substances identified in this narrative summary, including general information regarding the effects of exposure to
these substances on human health, please see the Agency for Toxic Substances and Disease Registry (ATSDR) ToxFAQs. ATSDR ToxFAQs can be found on
the Intemnet at hitp.//www.alsdr.cdc.gov/toxtag.html or by telephone at 1-888-42-ATSDR or 1-888-422-8737.
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*¥*Final Site*** March 2012
CONTINENTAL CLEANERS | Miami, Florida
Miami-Dade County

(® Site Location:

The Continental Cleaners site is located at 798 NW 62™ Street in the City of Miami, Miami-Dade County, Florida, and
is on the southeast corner of NW 62" Street (Martin Luther King, Jr. Boulevard) and NW 8" Avenue. The site is in
the Liberty City neighborhood and it is surrounded by residential and commercial properties.

a Site History:

Laundry and dry cleaning operations were conducted at the site from approximately 1967 to 2005. The facility is
currently used as a pickup and drop off location for offsite dry cleaning. In the 1990s, local environmental officials
found dry cleaning chemicals had been released to the ground and ground water. Numerous studies have documented
tetrachloroethene (PCE), a common dry cleaning solvent and its breakdown products in the soil and ground water at
the site. The facility was determined by the Florida Department of Environmental Protection (FDEP) to be ineligible to
participate in the state Drycleaner Solvent Program. Subsequently, the site was referred by the FDEP to the EPA for
Superfund evaluation.

8 Site Contamination/Contaminants:

PCE was found at high concentrations in the floor drain and in ground water at the site. Trichloroethene (TCE) and
cis-1,2-dichloroethene (DCE) were also detected at concentrations two and three times the level of PCE in the
groundwater. TCE and DCE are breakdown products of PCE. The ground water concentrations of these volatile
organic compounds (VOCs) significantly exceed state and federal drinking water standards.

th Potential Impacts on Surrounding Community/Environment.

The site is approximately half an acre. Contamination may exist beneath the building and in the back of the facility in
soils down to the ground water table. The ground water is contaminated on the site, and it is likely to have migrated
offsite. The aquifer beneath the site is the sole source of municipal drinking water for southeast Florida.

4 Response Activities (to date):

There have been a number of investigations conducted by the Miami-Dade County Department of Environmental
Resources (DERM) and the FDEP. Waste discharge violations and enforcement issues were identified by the DERM.
However, no cleanup activities have taken place at the site.

1 Need for NPL Listing:

The State of Florida referred the site to the EPA to allow for a comprehensive cleanup to address all of the human
health and environmental risks posed by the site. Other federal and state cleanup programs were evaluated, but are not
viable at this time. The EPA received a letter of support for placing this site on the NPL from the state.

[The description of the site (release) is based on information available at the time the site was evaluated with the HRS. The description may
change as additional information is gathered on the sources and extent of contamination.]

For more information about the hazardous substances identified in this narrative summary, including general information regarding the effects of exposure to
these substances on human health, please see the Agency for Toxic Substances and Disease Registry (ATSDR) ToxFAQs. ATSDR ToxFAQs can be found on
the Internet at http.//www.atsdr.cde.gov/toxfag.html or by telephone at 1-888-42-ATSDR or 1-888-422-8737.
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WHAT IS THE NPL?

The National Priorities List (NPL) is a list of national priorities among the known or threatened releases of hazardous
substances throughout the United States. The list serves as an information and management tool for the Superfund
cleanup process as required under the Comprehensive Environmental Response, Compensation, and Liability Act
(CERCLA).The NPL is intended primarily to guide EPA in determining which sites warrant further investigation to
assess the nature and extent of public health and environmental risks associated with a release of hazardous substances.

There are three ways a site is eligible for the NPL:

1. Scores at least 28.50:
A site may be included on the NPL if it scores sufficiently high on the Hazard Ranking System (HRS),
which EPA published as Appendix A of the National Contingency Plan. The HRS is a mathematical
formula that serves as a screening device to evaluate a site’s relative threat to human health or the
environment. As a matter of Agency policy, those sites that score 28.50 or greater on the HRS are eligible
for inclusion on the NPL. This is the most common way a site becomes eligible for the NPL.

2. State Pick:
Each state and territory may designate one top-priority site regardless of score.

3. ATSDR Health Advisory:
Certain other sites may be listed regardless of their HRS score, if all of the following conditions are met:

a. The Agency for Toxic Substances and Disease Registry (ATSDR) of the U.S. Department of Health
and Human Services has issued a health advisory that recommends removing people from the site;

b. EPA determines that the release poses a significant threat to public health; and

c. EPA anticipates it will be more cost-effective to use its remedial authority than to use its emergency
removal authority to respond to the site.

Sites are first proposed to the NPL in the Federal Register. EPA then accepts public comments for 60 days about
listing the sites, responds to the comments, and places those sites on the NPL that continue to meet the requirements
for listing. To submit comments, visit www.regulations.gov.

Placing a site on the NPL does not assign liability to any party or to the owner of any specific property; nor does it
mean that any remedial or removal action will necessarily be taken.

For more information, please visit www.epa.gov/superfund/sites/npl/.
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The Honorable Marco Rubio
United States Senate
Washington, D.C. 20510

Dear Senator Rubio:

It is my pleasure to inform you that the U.S. Environmental Protection Agency (EPA) has recognized
two of your constituents, Manitowoc Foodservice and Central Florida Energy Efficiency Alliance, as
2012 ENERGY STAR award winners. This award recognizes the leadership of these organizations in
reducing greenhouse gas emissions through improved energy efficiency. The awards were presented
during a ceremony on March 15, 2012, in Washington, DC.

The 2012 ENERGY STAR award winners have distinguished themselves from nearly 20,000 program
partners by making a long-term commitment to energy efficiency and ieading the way for others through
their example. These leaders prove that climate protection efforts can be good for the environment and
good for the bottom line, and they are driving market transformation through their innovative practices
and significant technological advances. As a diverse set of product manufacturers, utilities, building
owners and managers, retailers, and homebuilders, they represent the partners nationwide that are
achieving remarkable benefits through the ENERGY STAR program.

I am pleased to report that their efforts, along with the efforts of others, have made a significant impact.
The ENERGY STAR label can now be found on more than 60 types of energy-efficient products, as
well as top-performing new homes, schools, commercial buildings, and industrial plants. Last year
alone, ENERGY STAR helped Americans save about $23 billion on their utility bills and reduce
greenhouse gas emissions equivalent to those from 41 million vehicles.

Please help us congratulate your constituents for their achievements in improving energy performance
and protecting the environment. If you or your staff have any questions or would like more information,
please contact Josh Lewis in EPA’s Office of Congressional and Intergovernmental Relations at (202)
564-2095.

Sincetely,

Lisa P. Jackson

] ] intemet Address (URL) @ http:/fwww.epa.gov
Recycled/Recyclable @ Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper
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SUBJECT: EXPRESSES CONCERN WITH THE PRESIDENT PROPOSED RULE FOR
EXISTING POWER PLANTS EMISSIONS OF GREENHOUSE GASES

COMMENTS:
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Anited States Senate

WASHINGTON, DC 20510

June 3, 2014

The Honorable Barack Obama
President of the United States
The White House

1600 Pennsylvania Avenue NW
Washington, DC 20500

Dear President Obama:

)

We write to express our concerns with your proposed rule for existing power plants emissions of
greenhouse gases.

Our primary concern is that the rule as proposed will result in significant electricity rate
increases and additional energy costs for consumers. These costs will, as always, fall most
heavily on the elderly, the poor, and those on fixed incomes. In addition, these costs will
damage families, businesses, and local institutions such as hospitals and schools. The U.S.
Chamber of Commerce recently unveiled a study indicating that a plan of this type would
increase America’s electricity bills, decrease a family’s disposable income, and result in job
losses.

This proposed rule continues your Administration’s effort to ensure that American families and
businesses will pay more for electricity, an important goal emphasized during your initial
campaign for President, and suffer reduced reliability as well. Removing coal as a power source

_from the generation portfolio — which is a direct and intended consequence of your
Administration’s rule — unnecessarily reduces reliability and market flexibility while increasing
costs. As you are aware, low-income households spend a greater share of their paychecks on
electricity and will bear the brunt of rate increases.

In your haste to drive coal and eventually natural gas from the generation portfolio, your
Administration has disregarded whether EPA even has the legal authority under the Clean Air
Act to move forward with this proposal, the dubious benefit of prematurely forcing the closure of
even more base load power generation from America’s electric generating fleet, and the obvious
signal this past winter’s cold snap sent regarding our continued need for reliable, affordable coal-
fired generation.

In fact, your existing source proposal goes beyond the plain reading of the Clean Air Act, and it,
like your Climate Action Plan, includes failed elements from the cap-and-trade program rejected
by the United States Senate. You need only look back to June 2008 for a repudiation of that type
of approach by the United States Senate. On June 2, 2008, the Senate debate began on S. 3036,

1



the Climate Security Act, a cap-and-trade bill, and ended in defeat on June 6, when the Senate
refused to invoke cloture. Since that time, Majority Leader Harry Reid has avoided votes that
would provide a record of the Senate’s ongoing and consistent disapproval of your unilateral
action.

Including emissions sources beyond the power plant fence as opposed to just those emissions
sources inside the power plant fence creates a cap-and-trade program. As you noted in the wake
of the initial failure of cap-and-trade, “There are many ways to skin a cat,” and your
Administration seems determined to accomplish administratively what they failed to achieve
through the legislative process.

At a time when manufacturers are moving production from overseas to the U.S. and investing
billions of dollars in the process, we are very concerned that an Administration with a poor
management record decided to embark on a plan that will result in energy rationing, pitting
power plants against refineries, chemical plants, and paper mills, for the ability to operate when
coming up against EPA’s emissions requirements. A management decision that eliminates access
to abundant, affordable power puts U.S. manufacturing at a competitive disadvantage.

Moreover, there is substantial reason and historical experience to justify our belief that at the
end of the rulemaking process, EPA will use its authority to constrain State preferences with
respect to program design, potentially going so far as dictating policies that restrict when
American families can do the laundry or run the air conditioning. Such impositions practically
guarantee that costs, which will of course be passed along to ratepayers, will be maximized, the
size and scope of the federal government will expand, and the role of the States in our system of
cooperative federalism will continue to diminish.

Finally, we are concerned that there is almost no assessment of costs that will be imposed by this
program. Again, if history is any guide, the costs imposed on U.S. businesses and families will
be significant and far exceed EPA’s own estimate. More disturbingly, the benefits that may
result from this unilateral action — as measured by reductions in global average temperature or
reduced sea level rise, or increase in sea ice, or any other measurement related to climate change
that you choose — will be essentially zero. We know this because in 2009, your former EPA
Administrator testified that “U.S. action alone would not impact world CO2 levels.” If these
assumptions are incorrect, please don’t hesitate to provide us with the data that proves otherwise.

We strongly urge you to withdraw this rule.

2
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Eades, Cassaundra

From:
Sent:
To:
Subject:

Hi Cassaundra,

Louviere, Rebecca (EPW) <Rebecca_Louviere@epw.senate.gov>
Wednesday, July 23, 2014 9:24 AM

Eades, Cassaundra

41 Senators Urge President Obama to Withdraw Cap-and-Trade Rule

Per our phone conversation, here are the 41 senators who signed the letter to President Obama on June 3, 2014,

Sens. Vitter, McConnell, James Inhofe (R-Okla.}, John Barrasso (R-Wyo.), Jeff Sessions (R-Ala.), Mike Crapo (R-ldaho),
Roger Wicker (R-Miss.), John Boozman (R-Ark.), Deb Fischer {R-Neb.), John Cornyn (R-Texas), Roy Blunt (R-Mo.), John
Thune (R-S.D.), Orrin Hatch (R-Utah), Pat Toomey (R-Pa.), Ron Johnson (R-Wis.), Mike Enzi (R-Wyo.), Mark Kirk (R-IIl.),
Tom Coburn (R-Okla.), Mike Johanns (R-Neb.}, Chuck Grassley (R-lowa), James Risch {R-ldaho), Marco Rubio {R-Fla.),
Johnny Isakson (R-Ga.}, John Hoeven (R-N.D.), Richard Shelby (R-Afa.}, Lindsey Graham {R-S.C.), Lamar Alexander (R-
Tenn.), Mike Lee (R-Utah), Pat Roberts (R-Kan.)}, Dean Heller (R-Nev.}, Rand Paul (R-Ky.), Jerry Moran (R-Kan.), Tim Scott
(R-S.C.), Ted Cruz (R-Texas), Dan Coats (R-ind.), Lisa Murkowski (R-Alaska), Thad Cochran (R-Miss.), Jeff Flake (R-Ariz.),
Richard Burr (R-N.C.}, Saxby Chambliss (R-Ga.), and Rab Portman (R-Ohio).

Here is a link to the press release which contains a link to the letter. Please let me know if you have any further

questions,
Thank you,

Rebecca

Rebecca Louviere

Republican Research Staff
U.E& Senate Committee on

Environment and Public Works
45¢ Dirksen Senate Office Building

= (202) 224-6176
.(202) 224-5167
' www.epw.senate.gov
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The Honorable Marco Rubio
United States Senate
Washington, D.C. 20510

Dear Senator Rubio:

OF
DIATION

Thank you for your letter of June 3, 2014, to President Obama regarding the Clean Power Plan for
Existing Power Plants that was signed by the U.S. Environmental Protection Agency Administrator

Gina McCarthy on June 2, 2014, and published in the Federal Register on June 18, 2014. The
President asked that I respond on his behalf.

Climate change induced by human activities is one of the greatest challenges of our time. It alrd

ady

threatens human health and welfare and our economic well-being, and if left unchecked, it will have

devastating impacts on the United States and the planet. Power plants are the largest source of ¢

arbon

dioxide emissions in the United States, accounting for roughly one-third of all domestic greenhouse gas

emissions.

The Clean Power Plan aims to cut energy waste and leverage cleaner energy sources by doing two
things. First, it uses a national framework to set achievable state-specific goals to cut carbon polution

per megawatt hour of electricity generated. Second, it empowers the states to chart their own pe

ths to

meet their goals. The proposal builds on what states, cities and businesses around the country are already

doing to reduce carbon pollution, and when fully implemented in 2030, carbon emissions will b

reduced by approximately 30 percent from the power sector across the United States when comﬁared

with 2005 levels. In addition, we estimate the proposal will cut the pollution that causes smog 4
by 25 percent, avoiding up to 100,000 asthma attacks and 2,100 heart attacks by 2020.

€

d soot

Before issuing this proposal, the EPA heard from more than 300 stakeholder groups from around the

country to learn more about what programs are already working to reduce carbon pollution. These

meetings, with states, utilities, labor unions, nongovernmental organizations, consumer groups,

industry,

and others, reaffirmed that states are leading the way. The Clean Air Act provides the tools to huild on

these state actions in ways that will achieve meaningful reductions and recognizes that the way
generate power in this country is diverse, complex and interconnected.

Internet Address (URL) @ hitp:/www.epa.gov
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We appreciate your views about the effects of the proposal. As you know, we are currently see
public comment on the proposal, and we encourage you and all interested parties to provide us
detailed comments on all aspects of the proposed rule. The public comment period remains open and all
comments submitted, regardless of method of submittal, will receive the same consideration. The public
comment period will remain open for 120 days, until October 16, 2014. We have submitted yo

the rulemaking docket, but additional comments can be submitted via any one of these methods

Again, thank you for your letter. If you have further questions, please contact me or your staff 1
contact Kevin Bailey in the EPA’s Office of Congressional and Intergovernmental Relations at

bailey.kevinj@epa.gov or at (202) 564-2998.

Federal eRulemaking portal: http://www.regulations.gov. Follow the online instructions
submitting comments.

ing
ith

letter to

for

E-mail: A-and-R-Docket@epa.gov. Include docket ID number HQ-OAR-2013-0602 in the

subject line of the message.

Fax: Fax your comments to: 202-566-9744. Include docket ID number HQ-OAR-2013-J)602 on

the cover page.

Mail: Environmental Protection Agency, EPA Docket Center (EPA/DC), Mailcode 28221T,
Attention Docket ID No. OAR-2013-0602, 1200 Pennsylvania Avenue, NW, Washington, DC

20460.
Hand Delivery or Courier: Deliver your comments to: EPA Docket Center, Room 3334,
Constitution Ave., NW, Washington, DC, 20460. Such deliveries are only accepted duri
Docket’s normal hours of operation, and special arrangements should be made for deliv

boxed information.

Sincerely,

N SQle

Janet G. McCabe
Acting Assistant Administrator
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Wnited States Senate i5=0un-11713

WASHINGTON, DC 20510

October 23, 2014

The Honorable Gina McCarthy The Honorable John M. McHugh
Administrator Secretary of the Army
Environmental Protection Agency 101 Army Pentagon

1300 Pennsylvania Avenue, NW Washington, D.C. 20310-0101

Washington, DC 20460

Re:  Proposed Rule to Define “Waters of the United States”
Docket ID No. EPA-HW-OW-2011-0880

Dear Administrator McCarthy and Secretary McHugh,

Despite numerous requests for the Environmental Protection Agency (EPA) and the Army Corps
of Engineers (Corps) to withdraw the proposed “waters of the United States” rule, the
Administration has shown it intends to pursue this unprecedented executive overreach, regardless
of the consequences to the economy and to Americans’ property rights. The proposed rule
would provide EPA and the Corps (as well as litigious environmental groups) with the power to
dictate the land use decisions of homeowners, small businesses, and local communities
throughout the United States. With few exceptions, it would give the agencies virtually
unlimited regulatory authority over all state and local waters, no matter how remote or isolated
such waters may be from truly navigable waters. The proposed rule thus usurps legislative
authority and Congress’s decision to predicate Clean Water Act jurisdiction on the law’s
foundational term, “navigable waters.”

Because the proposed “waters of the United States™ rule displaces state and local officials in their
primary role in environmental protection, it is certain to have a damaging effect on economi¢
growth. Increased permitting costs, abandoned development projects, and the prospect of
litigation resulting from the proposed rule will slow job-creation across the country. Similar
concerns led the Small Business Administration’s Office of Advocacy (SBA) to recently cal] for
the withdrawal of the proposed rule. As SBA observed, the proposed rule will result in a “direct
and potentially costly impact on small businesses,” and the “[t]he limited economic analysis
which [EPA and the Corps] submitted with the rule provides ample evidence of a potentially
significant economic impact.” We join SBA and continue to urge EPA and the Corps to
withdraw the proposed rule.

Undoubtedly, there is a disconnect between regulatory reality and the Administration’s utopﬁ?

view of the proposed “waters of the United States” rule. We believe this reflects the EPA’s and
the Corps’ refusal to listen to the thousands of Americans who have asked that the proposed rule
be immediately withdrawn. Indeed, there have been several examples of bias against the
proposed rule’s critics. For the record, we note that the Administration has manipulated this
rulemaking in ways that appear to be designed to prejudge the outcome:

" Letter from SBA to the Hon. Gina McCarthy and Maj. Gen. John Peabody re: Definition of “Waters of the Un#ited
States” Under the Clean Water Act (Oct. 1, 2014), available at
http://www .sba.gov/sites/default/files/Final_WOTUS%20Comment%20Letter.pdf.
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Bias Factor #1: The Obama Administration Claims That the Proposed
“Waters of the United States” Rule Responds to Prior Requests
for a Clean Water Act Rulemaking.

EPA has repeatedly claimed that the proposed “waters of the United States” rule respongds
to various requests for the agency to clarify the scope of Clean Water Act jurisdiction.
Likewise, the Administration stated last month that the proposed rule “is responsive to
calls for rulemaking from Congress, mdustry, and community stakeholders as well as
decisions of the U.S. Supreme Court.”?

Such assertions are wholly misleading. A request for a regulatory clarification does not
provide a license to run roughshod over the property rights of millions of Americans. Yg
the Obama Administration has used prior rulemaking requests as an excuse to unilaterally
advance a regulatory agenda that defies the jurisdictional limits established by Congress
when it enacted the Clean Water Act in 1972.

—>

In fact, the proposed rule would harm the very landowners, small businesses, and
municipalities that expressed interest in working with EPA and the Corps to address
Clean Water Act jurisdictional issues. Thus, rather than respond to requests for a
rulemaking, the proposed rule serves as an example for why so few Americans trust EPA.

Bias Factor #2: The Obama Administration Insinuates That Opposition to the
Proposed Rule Is Equivalent to Opposition to Clean Water.

When EPA Administrator Gina McCarthy announced the proposed “waters of the United
States™ rule last March, she professed that the proposed rule “clarifies which waters are
protected, and which waters are not.”® Similarly, EPA’s Office of Water has suggested
that those who “choose clean water” should support the proposed rule.*

These statements insinuate that the proposed rule’s critics oppose clean water. This is ar
insulting ploy that belies the numerous efforts made in recent years by agricuiture,
industry, and local officials to improve water quality throughout the country. It ignores
the fact that nonfederal waterbodies are subject to local and state water quality
regulations. Moreover, the Clean Water Act’s emphasis that “[i]t is the policy of the
Congress to recognize, preserve, and protect the primary responsibilities and rights of
States to prevent, reduce, and eliminate pollution” negates the canard that choosing Clean)
water requires acceding to unlimited federal regulatory authority.’

? Executive Office of the President, Office of Management and Budget, Statement of Administration Policy re: H.R.
5078 (Sept. 8, 2014).
} U.S. Environmental Protection Agency, EPA Administrator Gina McCarthy Gives an Overview of EPA's Cleq
Water Act Rule Proposal, YOUTUBE (Mar, 25. 2014), hitp://www.youtube.com/watch?v=ow-n8zZuDY¢c.
* Travis Loop, Do You Choose Clean Water?, GREENVERSATIONS: AN OFFICIAL BLOG OF THE U.S. EPA Sept. 9,
2014), http://blog.epa.gov/blog/2014/09/do-you-choose-clean-water/.
% Federal Water Pollution Control Act § 101, 33 U.S.C. § 1251 (emphasis added).

x
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Bias Factor #3: EPA Has Attempted to Delegitimize Questions and Concerns
Surrounding the Proposed Rule.

Administrator McCarthzl has described certain questions regarding the proposed rule as
“ludicrous™ and “silly.”® Stakeholders have also observed how EPA officials have
responded to concerns over the proposed rule with misrepresentations and a “knock on
their intelligence.”’

EPA'’s disparaging of the proposed rule’s critics serves no one. If EPA believes concerns
with the proposed rule are unwarranted, the appropriate course of action would be for rhr
agency to respond formally in the context of the notice and comment procedures

accompanying the current rulemaking. Belittling the proposal’s critics only furthers the
impression that EPA has predetermined the outcome of the “waters of the United States]
rulemaking.

td

—y

Bias Factor #4: EPA and the Corps Have Blatantly Misrepresented the Impacts ¢
Increased Clean Water Act Jurisdiction.

EPA and the Corps have attempted to downplay the substantial outcry over the proposed
“waters of the United States” rule as well as the prospect of federalizing thousands of
ditches, ponds, streams, and other waterbodies. They have done so by claiming that the
impacts associated with increased Clean Water Act jurisdiction are insignificant.

For example EPA claims the proposed rule “would not infringe on private property
rights,” and that the Clean Water Act “is not a barrier to economic development.”® The
Corps has also stated that “when privately-owned aquatic areas are subject to Clean
Water Act jurisdiction . . . [that] results in little or no interference with the landowner’s
use of his or her land.”

These assertions strain credulity. Given the history of regulatory and land use issues
associated with the Clean Water Act (including numerous congressional hearings,
Supreme Court cases, and real world examples of costs and hardship resulting from
affirmative jurisdictional determinations), it is astonishing that any federal agency would
claim that a designation of private property as “waters of the United States™ does not
affect the landowner’s property rights.

® Chris Adams, EPA Sets Out to Explain Water Rule That's Riled U.S. Farm Interests, NEWS & OBSERVER (July 9,
20 14), http://www.newsobserver.com/2014/07/09/3995009/¢epa-sets-out-to-explain-water.html.

7 Letter from J. Mark Ward, Senior Policy Analyst and General Counsel, Utah Assoc. of Counties, to Gina
McCarthy and Bob Perciasepe, U.S. Environmental Protection Agency (July 18, 2014), available at
http //www kfb.org/Assets/uploads/images/capitolgovernment/utahassocofcountiesepa7 18 14.pdf.

¥ U.S. Environmental Protection Agency, Facts About the Waters of the U.S. Proposal,
http://www2.epa.gov/sites/production/files/2014-09/documents/facts_about_wotus.pdf.
® Finding Cooperative Solutions to Environmental Concerns with the Conowingo Dam to Improve the Heaith of the
Chesapeake Bay: Hearing Before the Subcomm. on Water and Wildlife of the S. Comm. on Environment & Public
Works, 113 Cong. 19 (2014) (Corps response to question for the record, on file with Senator David Vitter).
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That such statements have come from EPA and the Corps suggests that the agencies
either don’t appreciate the real-world impacts of the law they’re charged with
administering, or they are intentionally trying to minimize the effect of the proposed rulg.
It is likewise not surprising that SBA, an expert agency charged with representing the
views of small entities before federal agencies and Congress, has also critiqued the
manner in which EPA and the Corps have estimated the proposed rule’s impacts.'°

Bias Factor #5: EPA’s Social Media Advocacy in Favor of the Proposed “Waters
of the United States” Rule Prejudices the Rulemaking Process.

EPA staff are asking the public to influence the agency’s view of the proposed “waters of
the United States” rule. In fact, the Twitter account for EPA’s Office of Water is now
essentially a lobbyist for the proposed rule. A few months ago, EPA established a
website called “Ditch the Myth,” which declares that the proposed rule “clarifies
protection under the Clean Water Act for streams and wetlands that form the foundation
of the nation’s water resources.”’! The agency has now gone so far as to solicit others tg
seek to influence EPA regarding the proposed rule, urging social media users to “show
their support for clean water and the agency’s proposal to protect it.”'?> These actions
raise serious questions about compliance with the Anti-Lobbying Act.”

The integrity of the rulemaking process is in jeopardy, if not already tainted. EPA’s
social media advocacy removes any pretense that the agency will act as a fair and neutral
arbiter during the rulemaking. Why should any landowner believe that EPA will

seriously and meaningfully examine adverse comments regarding the proposed rule’s
impact on ditches, for example, when the agency has already pronounced that the

proposed rule “reduces regulation of ditches”?'* Why should state officials believe that
their concerns with the proposed rule will be fully considered, when EPA has already
determined that the proposed rule “fully preserves and respects the effective federal-state
partnership . . . under the Clean Water Act”?"?

EPA’s social media advocacy is a firm indicator that adverse comments will receive sc

attention during the rulemaking period. We question whether the “waters of the United
States” rulemaking can be conducted in accordance with the Administrative Procedure

Act and its objective that agencies “benefit from the expertise and input of the parties

19 See SBA Letter, supran.l.

'! DITCH THE MYTH, http://www2.epa.gov/uswaters/ditch-myth.

"2 U.S. Environmental Protection Agency, Warter Headlines for the Week of September 9, 2014,
http://water.cpa.gov/aboutow/ownews/waterheadlines/May-6-2014-Issue.cfm.

1 See 18 U.S.C. § 1913 (prohibiting the use of appropriated federal funds for the “personal service, advertisement,
telegram, telephone, letter, printed or written matter, or other device, intended or designed to influence in any
manner a Member of Congress, a jurisdiction, or an official of any government, to favor, adopt, or oppose, by vote
or otherwise, any legislation, jaw, ratification, policy, or appropriation”).
!4 See DITCH THE MYTH, supra note 11.

1% See id.
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who file comments with regard to [a) prog:oscd rule” and “maintain a flexible and open
minded attitude towards its own rules.” !

We are dismayed that the Administration has failed to adhere to its impartial obligations
under the law. Moreover, this bias has been reflected in comments from NGOs as well.
Based on similar statements from groups such as Organizing for Action, Natural Resources
Defense Council, and Clean Water Action, it is as though the Administration and its
environmentalist allies are of one mindset, eager to paint the proposed rule’s critics as
anything other than concerned citizens.

At the same time, although the above groups are entitled to have a misguided and flawed
perspective on the proposed “waters of the United States” rule, the Administration owes the
American people a higher level of discourse. To date, however, this rulemaking has been
plagued by administrative bias and prejudicial grandstanding. It is therefore incumbent on

EPA and Corps to reverse course, withdraw the proposed rule, and commit to working more
cooperatively with interested stakeholders in future regulatory proceedings.

Sincerely,

7 g?:z A e ,QLQJ.@_
‘ -
-
'8 McClouth Steel Prod. Corp. v. Thomas, 838 F.2d 1317, 1325 (D.C. Cir. 1988) (interpreting 5 U.S.C. § 553;
internal quotations omitted). See also Letter from Waters Advocacy Coalition to EPA Administrator Gina
McCarthy and Secretary of the Army John M. McHugh re: Proposed Rule to Define “Waters of the United Stajcs"
(Sept. 29, 2014) (“The [Administrative Procedure Act] does not allow [EPA and the Corps] to keep altering th

regulatory landscape throughout the rulemaking process. Indeed, the public cannot be expected to provide
meaningful comment on a moving target.”), availabie at http://www.fb.org/tmp/uploads/wacletter092914.pdf.
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April 3,2014

The Honorable Gina McCarthy
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, D.C. 20460

Dear Administrator McCarthy:

We write to you today regarding our concerns about the Environmental Protection
Agency’s (EPA) proposed rule to significantly expand its permitting authority over American
farmers, construction workers, miners, manufacturers and private landowners, among others, by
unilaterally changing the definition of “waters of the United States” under the Clean Water Act.
We believe that this proposal will negatively impact economic growth by adding an additional
layer of red tape to countless activities that are already sufficiently regulated by state and local
governments.

This proposed rule will do little to clarify the ambiguities of Clean Water Act regulation.
In fact, the agency’s proposed interpretation of “significant nexus” is vague enough to allow
EPA to assert its jurisdiction over waters not previously regulated, rather than to curtail its
jurisdiction, as the agency suggests. Furthermore, the rule continues to incorporate the Kennedy
“sufficient nexus” test that arose out of Rapanos v. United States (547 U.S. 715 (2006)) without
meaningfully addressing the Scalia test that also arose out of that ruling. Specifically, Justice
Scalia called for jurisdictional waters to mean only relatively permanent, standing or flowing
bodies of water, such as streams, rivers, lakes, and other bodies of water "forming geographic
features."' This definition leads him to exclude "channels containing merely intermittent or
ephemeral flow."? We feel there is no justification for EPA’s failure to respond in detail to the
equally important interpretation put forth by Justice Scalia.

We also take issue with EPA’s reckless disregard for the science that will apparently
underpin this ruling. The report, titled Connectivity of Streams and Wetlands to Downstream
Waters: A Review and Synthesis of the Scientific Evidence, has not been finalized, and Science
Advisory Board peer review for the report is not yet complete. For EPA to propose a rule without

1547 U.S. at 732-33, emphasis added.
2]d. At 733-34.



the supposed foundational scientific document firmly in place both violates the spirit of the
Administrative Procedures Act, as well as OMB and agency circulars. It is our belief that EPA
should withdraw this proposed ruling until such time as the Science Advisory Board completes
its review of the Report and the Report is finalized. Failure to do so puts the legitimacy of the
Report, and thus, the underlying science of the rule, in doubt, and creates the impression that the
EPA intends to finalize this rule on its own whims, rather than on the validity of the science.

Finally, we understand that EPA is currently soliciting comments from the public on this
proposal. Given the serious impact that this proposal will have on our constituents, if enacted, we
request that you give all due consideration to the correspondence that you receive and extend the
comment period to the full 180 days as provided by current law.

We appreciate your prompt attention to this matter.

Sincerely,
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QFFICE OF WATER
The Honorable Marco Rubio
United States Senate
Washington, D.C. 20510

Dear Senator Rubio:

Thank you for your Apnil 3, 2014, letter to the U.S. Environmental Protection Agency regarding the U.S.
Department of the Army’s and the EPA’s proposed rulemaking to define the scope of the Clean Water
Act consistent with science and the decisions of the Supreme Court. The agencies” current notice and
comment rulemaking process is among the most important actions we have underway to ensure reliable
sources of clean water on which Americans depend for public health, a growing cconomy, jobs, and a
healthy environment.

[ appreciate your concern regarding the importance of working cffectively with the public as the
rulemaking process moves forward. The agencies are actively working to respond to this critical issue.
In order to atford the public greater opportunity to benefit from the EPA Science Advisory Board’s
reports on the proposed jurisdictional rule and on the EPA’s draft scientific report. “Connectivity of
Streams and Wetlands to Downstream Waters: A Review and Synthesis of the Scientific Evidence,” and
to respond to requests from the public for additional time to provide comments on the proposed rule, the
agencies extended the public comment period on the proposed rule to November 14, 2014,

Your letter expresses coneerns regarding haw the proposed rule incorporates decisions of the Supreme
Court. The agencies based their proposed rule on the text ol the Clean Water Act and relevant Supreme
Court decisions on this important issue. As vou note. the proposed rule is based significantly on these
Supreme Court decisions. including Justice Kennedy's opinion in Rapanos v. United States, 547 U.S.
715 (2006), which layvs out a “significant nexus™ test for Clean Water Act jurisdiction. The agencies’
proposed rule includes a proposed definition tor “significant nexus.” on which the agencics are secking
comments,

During the public comment period. the agencies are meeting with stakeholders across the country to
facilitate their input on the proposed rule. We are talking with a broad range of interested groups
including farmers. businesses, states and local governments, water users, energy companics, coal and
mincral mining groups, and conscrvation interests. The EPA recently conducted a second small business
roundtable to facilitate input from the small business community, which featured more than 20
participants that included small government jurisdictions as well as construction and development,
agricultural, and mining interests. Since releasing the proposal in March, the EPA and the Corps have
conducted unprecedented outreach to a wide range of stakcholders, holding nearly 400 meetings all
across the country to offer information, listen to concerns, and answer questions. ‘The agencies recently
completed a review by the Science Advisory Board on the scientific basis of the proposed rule and will
ensure the final rule effectively retlects its technical recommendations. These actions represent the
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Recycled/Recyclable « Printed with Vesatapie O: Based inks on 1007, Fosteorsumer Process Ghlorne Free Recycied Pave:



agencics” commitment to provide a transparent and effective opportunity for all interested Americans to
participate in the rulemaking process.

It is important to emphasize that the proposed rule would reduce the scope of waters protected under the
Clean Water Act compared to waters covered during the 1970s, 80s. and 90s to conform to decistions of
the Supreme Court. The rule would limit Clean Water Act jurisdiction only to those types of waters that
have a significant effect on downstream traditional navigable waters - not just any hydrologic
connection. It would improve efficiency, clarty, and predictability for all tandowners. including the
nation’s farmers, as well as permit applicants, while maintaining all current exemptions and protecting
public health, water quality, and the environment. 1t uses the law and sound. peer-reviewed science as its
cornerstoncs.

America thrives on clean water. Clean water is vital for the success of the nation’s businesses.
agriculture, energy development, and the health of our communities. We are eager to define the scope of
the Clean Water Act so that it achieves the goals of protecting clean water and public health, and
promoting jobs and the economy.

Thank you again for your letter. We look forward to working with Congress as our Clean Water Act
rulemaking effort moves forward. Please contact me if you have additional questions on this issue, or
vour staff may contact Denis Borum in the EPA’s Office of Congressional and Intergovernmental
Relations at borum.denis@epa.gov or (202) 564-4836.

Sincerely.

Kenneth J. Kopocis
Deputy Assistant Administrator
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November 30, 2011

The Honorable Lisa Jackson
Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue, N.W,
Washington, D.C. 20460

Dear Administrator Jackson:

The United States and Canada are committed to ensuring positive health benefits
for North Americans through a reduction in sulfur content in fuel. This
commitment forms the basis for their Emissions Control Area (ECA) application to
the International Maritime Organization under the International Convention for
the Prevention of Pollution from Ships (MARPOL) Annex VI Treaty.

We support the goal of protecting public health, We understand that the
Environmental Protection Agency (EPA), in conjunction with the maritime
industry, has been examining the weighted averaging of emissions as a comparable
means of achieving the public health and environmental benefits of the ECA. We
endorse this approach and continued dialogue, which would allow industry to utilize
a recognized scientific means of measuring emissions. As the EPA continues to
review the air quality modeling assumptions, it is important to provide consistent
protections for similar shoreside locations and population densities.

The EPA has recognized the use of exhaust gas scrubbing as an equivalent means of
achieving similar environmental and public health benefits to utilizing low sulfur
fuels. However, the agency has not yet recognized emissions averaging as an
equivalent means of achieving the same results. Averaging, trading, and banking
programs are being widely used for land-based sources of particulate matter and
sulfur oxide emissions.

As members of Congress who represent communities dependent upon maritime
commerce for their livelihood, we urge the EPA to exercise flexibility in determining
equivalencies for compliance with the ECA, and in particular, to favorably consider



The Honorable Lisa Jackson
November 29, 2011
Page 2

weighted averaging, and to recognize those equivalency determinations that other
parties to MARPOL Annex VI have allowed. Within applicable rules and
regulations, we would appreciate your full and fair consideration.

Sincerely,

United States Senator United States Seritor
Lot Ol z),,)\f,h
Sehator

United States Senator United States
United States Senator United States Senator

United States Senator United States Senator
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The Honorable Marco Rubio

United States Senate
Washington, D.C. 20510

Dear Senator Rubio:

Thank you for your letter to Administrator Lisa Jackson dated November 30, 2011. In your letter, you
and your colleagues urge the U.S. Environmental Protection Agency to be flexible in considering
equivalent compliance approaches for ships operating in the North American Emission Control Area
(ECA), and in particular, to favorably consider weighted emission averaging.

As a matter of practice, we are generally supportive of ideas that will reduce compliance costs while
providing equivalent emission reductions. For example, one of the prominent technologies investigated
as an equivalency for low sulfur fuel is the use of exhaust gas cleaning systems, also known as oxides of
sulfur (SOx) scrubbers. As noted in your letter, we support the use of SOx scrubbers as a compliance
alternative to operating on lower sulfur fuel.

We have had several meetings with the Cruise Lines Industry Association (CLIA) who approached us
with their thoughts on equivalency compliance approaches, including a concept for population-weighted
emission averaging. It should be noted that population-weighting would be a significant departure from
the averaging, banking, and trading programs currently used by the EPA. Under a traditional averaging
approach, each ton of emissions increased from one source is offset with a full ton of emissions
reduction from another source. Under a population-weighted emission averaging approach, one ton of
emissions increased in one location could be offset with a decrease of much less than one ton of
emissions in another location with a higher population density. In this way, weighted averaging provides
a direct incentive to increase emissions when operating near communities with lower populations. For
example, small emission reductions near Seattle and Vancouver could be used to offset much larger
emisston increases in Alaska.

We expressed to CLIA our concern that population-weighted averaging would result in a
disproportionate burden of environmental harms and risks for citizens in different communities,
depending on their population density. An approach trading off anticipated benefits in less populated
areas raises Environmental Justice issues in that it could adversely affect under-represented communities
in rural areas such as native Alaskan tribal nations. In addition, we expressed our concern to CLIA that
population-weighted averaging would result in a net increase in tons of emissions of sulfur oxides,
particulate matter, and air toxics (including heavy metals) in the ECA. This net increase in emissions
would be detrimental to the affected ecosystems inland of the ECA because of impacts on visibility,
ecosystem health, tree biomass production, acidification, and other issues.
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We will continue our dialogue with CLIA to investigate how to address these issues and to potentially
consider other approaches. More broadly, we will continue to exercise flexibility as we seek innovative
methods for ships operating within the North America ECA to achieve equivalent emission reductions at
lower cost.

Again, thank you for your letter. If you have further questions please contact me or your staff may call
Patricia Haman in EPA’s Office of Congressional and Intergovernmental Relations at (202) 564-2806.

Sincerely,

Gina M¢Carthy
Assistant Administrator
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August 6, 2012

The Honorable Lisa P. Jackson, Administrator
U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, N.W.
Washington, DC 20460-0001

Dear Administrator Jackson:

As you are aware, the U.S. Environmental Protection Agency (EPA) recently published two Notices
of Data Availability (NODAG) related to the EPA’s proposed rule governing cooling water intake
structures under Section 316(b) of the Clean Water Act. We agree these NODAs raise critically
important issues regarding cost-effective approaches to regulating affected facilities while protecting
fishery resources; however, we believe the proposed rule has the potential to impose enormous costs
on consumers without providing human health benefits or significant improvements to fish
populations.

As a result, we believe the EPA needs to make a number of substantial improvements to the proposed
rule before issuing it in final form. In addition, we are concerned by the “willingness-to-pay” public
opinion survey, which we believe is misleading and will artificially inflate the rule’s purported
benefits. This rule will affect more than one thousand coal, nuclear and natural gas power plants and
manufacturing facilities. Therefore, we urge you to ensure that the final rule provides ample
compliance flexibility to accommodate the diversity of these facilities. Specifically, we request the
EPA to address the following critical issues:

Flexibility. The proposed rule correctly provides state governments with the lead authority to make
site-specific evaluations to address entrainment. It is vitally important the EPA’s final rule retain this
compliance flexibility, allowing technology choices to be made on a site-specific basis reflecting
costs and benefits. We encourage the EPA to adopt these features in the impingement parts of the
rule as well.

Aligned Compliance Deadlines. The final rule should extend the compliance deadline for
impingement to the longer proposed deadline for entrainment, thereby providing adequate time to
allow companies to make integrated, cost-effective compliance decisions.

Impingement Requirements. The proposed rule includes a stringent national numeric impingement
standard that would be impossible for facilities to meet, even those with state-of-the-art controls. In
fact, the technology preferred by the EPA — advanced traveling screens and fish return systems — is
unable to meet the proposed standard on a reliable basis. We believe the final rule should instead
provide multiple pre-approved technologies that would be recognized, once installed and properly
operated, as sufficient to address impingement concerns. In cases where such technologies are not
feasible or cost-beneficial, the rule should provide an alternative compliance option and relief where
it can be shown there are de minimis impingement or entrainment impacts on fishery resources.
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Definition of Closed-Cycle Cooling. Many facilities today have closed-cycle cooling systems. The
rule should ensure that the definition of what qualifies as closed-cycle systems at existing facilities is
not more stringent than the one the EPA has already adopted for new facilities. Further, the
definition should include any closed-cycle system recirculating water during normal operating
conditions; and the definition must not exclude impoundments simply because they are considered
waters of the United States.

Public Opinion Survey. We feel strongly that the EPA should not rely upon the “willingness-to-
pay” public opinion survey discussed in the second NODA. The public opinion survey method is
highly controversial and does not provide a scientific basis for reliable results; and we believe the
survey results published thus far by the EPA lack peer review and, consequently, are insufficiently
analyzed. This approach to economic analysis is far too speculative to serve as a basis for national
regulatory decision-making, presenting very worrisome national, legal, policy, and governance
implications which go well beyond this rulemaking.

For these reasons, we believe the EPA should issue the final rule this year without further
consideration or inclusion of the public opinion survey results in order to provide regulatory and
business certainty to those companies facing significant capital decisions related to compliance with
this and other EPA rules. Rather than using a misleading survey to inflate the rule’s benefits, the
EPA should adopt the above improvements, which would help to reduce the current substantial
disparity between the proposed rule’s costs and benefits. Such actions by the EPA would also
conform to the President’s Executive Order 13563, issued in January 2011, directing agencies to
adopt rules minimizing regulatory burden and producing maximum net benefits.

Thank you for your consideration of our concerns. We look forward to your response.
\
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Sincerely,
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cc: Jacob J. Lew, Chief of Staff, Office of the President
Jeffrey Zients, Acting Director, Office of Management and Budget
Cass R. Sunstein, Administrator, Office of Information and Regulatory Affairs
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OFFICE OF WATER

The Honorable Marco Rubio
United States Senate
Washington, D.C. 20510

Dear Senator Rubio:

Thank you for your letter of August 6, 2012, to the U.S. Environmental Protection Agency (EPA)
Administrator Lisa P. Jackson regarding the proposed rule for cooling water intake structures that the
EPA published in April 2011. During the public comment period for the proposed rule, we received
many comments on how to make national standards work better for the diverse community of interests,
including more than 1200 industrial facilities, state permitting authorities, and commercial and
recreational fishermen. Your letter reflects some of the concerns we heard during the public comment
period. The EPA is carefully considering the comments and new data we have received from the
regulated community and other stakeholders as it works toward a final rule. As the senior policy
manager of the EPA’s national water program, I am pleased to respond to your letter on behalf of
Administrator Jackson.

The proposed rule would establish national standards under section 316(b) of the Clean Water Act for
certain existing power plants and manufacturing facilities. Under the Clean Water Act, section 316(b)
standards must reflect the best technology available for “minimizing adverse environmental impact.”
The proposed rule seeks to minimize adverse environmental impact through standards that protect
aquatic organisms from death and injury resulting from the withdrawal of water by cooling water intake
structures. The largest power plants and manufacturing facilities in the United States (that each
withdraw at least two million gallons per day) cumulatively withdraw more than 219 billion gallons of
water each day, resulting in the death of billions of aquatic organisms such as fish, larvae and eggs,
crustaceans, shellfish, sea turtles, marine mammals, and other aquatic life. Most impacts are to early life
stages of fish and shellfish through impingement' and entrainment®. The proposed rule would establish a
baseline level of protection from impingement and then allow additional safeguards for aquatic life to be
developed through site-specific analysis by the states. This flexible approach would ensure that the most
up-to-date technologies are considered and appropriate cost-effective protections of fish and other
aquatic populations are used.

Your letter expresses concerns regarding the potential costs that our rule may have on power plants and
on consumers. Let me assure you that the EPA takes these concerns very seriously. The agency is
working hard to develop a final rule that achieves environmental benefits consistent with the Clean
Water Act and in a way that ensures that our nation’s energy supplies remain reliable and affordable.

! Impingement is the pinning of fish and other larger aquatic organisms against the screens or other parts of the intake
structure.
? Entrainment is the injury or death of smaller organisms that pass through the power plant cooling system.
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Your letter expressed concern about the impingement mortality standards, related alternatives and
flexibility, and the timeline for compliance in the proposed rule. Since proposal, the EPA has received
new data related to the performance of impingement mortality control technologies. In particular, the
EPA obtained more than 80 studies that provided additional data on the costs and performance of these
technologies. These data include important information related to how the EPA might approach the
definition of impingement mortality and compliance alternatives.

On June 11, 2012, the EPA published a Notice of Data Availability (NODA) setting forth a number of
possible approaches to increase flexibility for impingement requirements. Perhaps most significantly,
the NODA described a streamlined regulatory process for facilities that simply opt to employ specific
pre-approved technologies that have been consistently demonstrated to protect the greatest numbers of
fish and other aquatic life. The NODA solicited comment on how to establish impingement controls on a
site-specific basis in those circumstances in which the facility demonstrates that the typical controls are
not feasible. The NODA also identified a possible site-specific impingement category that would reduce
or even eliminate new technology requirements for facilities with very low rates of fish and aquatic life
death or injury. The EPA also requested comment on how best to define closed-cycle recirculating
systems to ensure effective operation of these systems at existing facilities. We were pleased that
stakeholders submitted the information requested in the NODA, and the EPA is considering all of this
new information as we move toward completing the final rule.

Your letter also indicated concern with an EPA survey that is described in a second NODA published
June 12, 2012. As stated in the NODA, the EPA’s work in this area is preliminary and, “the agency has
not yet determined what role, if any, the survey will play in the benefits analysis of the final 316(b)
rulemaking.” This survey was conducted to provide the public with more complete information about
the benefits of reducing fish mortality. The benefits to society of preventing ecological damage to the
aquatic environment are difficult to assess because it is hard to place a monetary value on the ecological
services and public benefits of a healthy ecosystem. At the time of proposal, the EPA made it clear that
the Regulatory Impact Analysis (RIA) underestimated the actual benefits and that the agency had
already commenced a stated preference survey in order to do a better job of capturing the benefits of the
rule,

The stated preference method poses hypothetical policy options, allowing researchers to directly inquire
about citizens’ willingness to pay for environmental improvements. This method can assess ecological
benefits in a more complete manner than the methodologies the EPA used for the proposed rule. Stated
preference methodologies have been refined for over 30 years in the academic literature, have been
extensively tested and validated through years of research, and are widely accepted by both government
agencies and the U.S. courts as a reliable technique for estimating non-market values of healthy
ecosystems .> The EPA has been using data derived from stated preference surveys, where appropriate,
in RIAs, for several decades. The EPA survey described in the second NODA follows the White House
Office of Management and Budget (OMB) published guidance on conducting such surveys (Circular A-
4: Regulatory Analysis 2003), and was approved by OMB in June 2011.

’See: Enhancing the Content Validity of Stated Preference Valuation: The Structure and Function of Ecological Indicators,
Johnston et al., 2012 and What Have We Learned from Over 20 Years of Farmland Amenity
Valuation Research in North America?, Bergstrom and Ready 2009.



The NODA was intended to inform the public of the preliminary results of the survey, make this
information available for review, and provide an opportunity for all interested stakeholders to comment.
The EPA also explained that the survey would be revised based on additional analysis, a range of
analytical tests for rigor and consistency, public comments, and the results of an external peer review
which would be completed prior to taking final action on the rule.

Since publication of the NODA, the EPA has completed the majority of this additional analytical work
and reviewed the public comments from the June 12 NODA. We are also proceeding with an
independent, external peer review, as described above, with a panel of economists and survey experts.
Once the EPA has revised its analysis to reflect peer reviewer comments, the results of the stated
preference survey will be posted online at: http://epa.gov/waterscience/3 16b. After a full review of the
completed analysis, public comments, and the independent peer review, the agency will be in a position
to determine the appropriate use of the stated preference survey in the final 316(b) rulemaking.

Again, thank you for your letter on this important rule. The agency proposed these regulations to meet
its Clean Water Act obligations, and we expect to take final action in 2013, In doing so, we intend to
fully consider all comments we received during the public comment periods for the proposed rule and
the subsequent comments received in response to the two NODA s published in the Federal Register on
June 11 and 12, 2012. For additional information on the proposed rule or the NODAs, please go to the
EPA’s 316(b) webpage at the above link.

If you have further questions, please contact me or your staff may call Greg Spraul in the EPA’s Office
of Congressional and Intergovernmental Relations at (202) 564-0255.

Sincerely,

/£ o

Nancy K. Stoner
Acting Assistant Administrator
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Office of U.S. Senator Marco Rubio
201 S, Orange Ave., Suite 350
Orlando, FL 32801
Phone 407-254-2573
Fax 407-423-0941

. Arvin Ganesan . -
To: From: Jason Teaman

nvironmental Protection Agency

Pages: 9 (Including cover) Date:  11/30/2012

Fax:  202-501-1519

Re: Bowong, Glenn

Comments:

1 would greatly appreciate it if you could review this martter and provide a
response. Please address your response to Senator Marco Rubio ¢/o Jason
Teaman at 201 S, Orange Ave., Suite 350, Orlando, FL 32801.

Best Regards,
N
A <

P

-

Jason Teaman
Constituent Services Representative
Jason_Teaman@rubio.senate.gov
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L Date N D(«.cnphon uf,\mnn !.1l\cn
0232002 W received an email fron Sharon Ahearn with the Poll ¢ n\'nn Commissioners
! requesting our assistonee with asiuation fnvolving dinagze done o a road durig
! e recovervieleanup ofu plaoe crashin Lake W ales.
!
" Summary: Plane crashed on June 7, 2017 av Tiger Creek Reserve iy the

Nature Cumumtmv in l atke Wales, Mlorida at the end of Jewell Lane

. il

A RR AT LRART N }.3'_';.'\;:"'."

[ ESES A

) .,icm H TLane isa }
puvaw s road that s been m.unhnmd by the u'wlcms hiving thercon. The rwo
nuile dict rad consisted of Clay, vile and lime rock as the l.m.u_ ol the toud prio
(o the plane crash, The residents who could afford w contibute, pad out of
pocket to surface the voad. With the emergency vehicles and heavy tucks andd
equipment accessing the road alter the crash, the 'deust” of the coad has been
destroyed.

The road surface, which way flat and hapd and casily accessible for the
residents’ vehices, now is full of potholes, sugar sand and ditches making it
, Vvery difficult For residents 1o get to their bomes.

The residents are requesting that the road be returned to it orginal conditon i
prioy to the airplane crash. L
L ealicd Sharon to let her know we had received the emaif and would Toak into i, |
L1 told her that My Botzong was swelcome to contael us directiy il he svould like 1o,
i ol the it let o
R e situgtion, R
102912012 M, Botzong called the oflice o see il we thought we inay be able to help thenc b
asked bim o getalistofatl of the ageneies that e yas aware of whoe had seeessed |
the road during the recovery process, Ladso usked Lin il e could give me a
ballpark estimate as to whal i swoutd cost 1o renin the rosd toits condition bete
tha crash. L tald bim I wounld make somw initinl phone calls 1o ry o get same
; Cdivection and that | would conse oul and loul atthe damag to the youd.
F042000102 I emailed Zach Burch with FDOT 1o see i he could give e any sugeestiony with
this. He said that he was going 1o dw some checking .‘\mund and wet back o me.
Zaoh valled back and said it he ad cheehed witk somie of their stalt and
Fatorneys and they feel like the residents have a very legitimate complaint and bave
suffered damages that could easily be proven. They have not run across a situation
ke this belore and (hey need 1o do some research tor possible options. Zach is
going on his honeymoon next week so e s turming this over to Foby Philpor
while he fsgone,

0230012

Flo l\gpl\‘*\\nldll\ ’\H)lnl(m 20 that e wars qware ol

LO/232017

CO02012
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T et 1o Fake Wales and foaled at the coad witle My, l"‘xvc.\.t';.z.mg;_ andl ook some |
pictures and picked up o map ancd a list ol agencies responsible for the damage. ‘
The agencies e knew ol were:
o County: Polk County Fire/Rescue and Polle County Shertd1 s Otliee i
! e State: Division of Faresory and Gume Commission
o Foderab NTSRUTFAATRA

Fasked him e had received the estimate we tilked about previousty bat he s
; not.

IVIM(H‘W

I met with \\cpl 15 8 :
contuct Tucker € onstrue o and Hog uu.wm;.' in \\‘ ner Hu\-'n'n W see i lllc'\ conld

il we \\Ullld (]LIL‘IHHH( ‘m\\ ln Pl'\xu;‘(f rom there.

An unpluua mlh luckut ( ons (mnlmn colled me bk and vave me e rumber 1o

()/‘()l‘ -

RO

C el Tor their paving department. T enlled and lelta voice mail, ]
U gert with Tucker Paving, called me back s 1 \\pi tned the situation to him, He |
i suggested that [ derernnne who the carricd the mswrance on the aimplane and ?
Ccontact them, He said o vehiele aecidents the insurunce compuny is l‘c"-“pon-aihlc

Vor the costs ol eleanwup and he believed this would all under that deseription. He
saidd that, most likely, the misuranee company would require three estimates and
they would be happy 1o |ml inn \m\ Ha eave me the email for the dividual wha

docs their estim ‘
Oflice 10 see ir l muld s

Fealled the Polk € ¥ Mu:l‘xil gt o copy of the crash
repart, She said they only investigated the deaths of the tindividualbs and 1 would
need o contiet the FAA for the erash report,

| spoke 1o My, Botzong 1o et him know lh.’-t 1 had talleed 1o JelTand mac T would be |
canfueting someone an the federal Tevel to give me some divection as o how o
determing who the insurance corricr was
wiy (o procecd, o :

F ] contacred Senator Mareo Rubio®s office 1o see 1§ th\ conld l)glp nie to determine
who should be responsible amd the best course of action 1o taie o pefling the voad
repaired, Hefta voicemail i Jason Teanmn to refurn my call
Juson called me back and said that ey would be glad to assis:
peed dwritten rele . e

o and gt their sugeestions on the best I

bt fie swould Pt
: trom the conatituent. e vmailed me a copy of their form, |

117272012

Crs

ieoy iling it b wI\ to me afler M

fcalled Mr. Botzo U o see how T could gt the Torm 1o him 1o unnwlgu Tle
he had o neighbor who had an email address Feoufd Torward it o and he soulkd

complete it and they would ciail it back, L o
Mr. Stone, M B olzong’s nc(”hhm. slled me andd I Ve e his omait address
{rhneastnills sobeeam) ) e <aidd he bad the o m.;hxh\\ of seimning itand

- Bsotzonw signed it

g 0057009
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Whaley, Karan

Erovi Whintsy, Karen an bekall of Albrition, Ben
Sent: Tuesday, Qclober 23 2002 1027 AN

To: Ben Albdtion (ben@aibrittoncompanie s.com)
Subject: eeng. Chursnay. Aiplane Crash/bake Wales
A2T0L6LT L6 e

Attachments:

Plpcas o v sw diderodines epted s N st thoses e skl et dbelerniine S ho o bl the oty e Phe oo b
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Py mndivy Ben Nibajtion
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Fram: Ahearn, Sha
sant! Taesday, Qctohs
To: Alitton, Bap

Subject: FWi Botzong., Chumpey. Al plane Crglylake Wides

eehiemalesnrerar st county, oot )

L9012 10:01 AM

. s bl Waless ,
Aiots velictss wers involvad in elealig il
el ol sy aesednnce: moeeparine e g (
il et a0t pooivater roael, B oty wall not clier aoy svegsianen viih b

shaghis il b Oy fesjida

oemppven sec i e S

Chang your!

From: Ahoearn, Sharon

sent: Tugsday, Gerober 16, 2017 12119 PM

To: Kushrer, Mike

Subject: Gotzong...Chumney.. Airplane Crashi/Lake Walcs

Altachzd s statermzant, from wo deweall s
Chumneyy relative Lo e airplansg crash in Lake Wales on June 71 When you hiave: ime (o revie

this iatoreation, ph 2 peb e koo B Wis s sulliciant o ke @ clato on theds bahall jor e daniaoe (o
Jevee] Lane s whiah s o private road inaintained by the rasidants ‘

Tentz (Gl Bolzong & Huglie
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Outuber 16™, 1030

Lake Waler £} 33598

| Hughie Chumney. . Tal: (862) GY6-1010 & (863) 412-0450
i G590 Jowvell Line

| 5112 Tiger Croel Road (Maiting Adrdross)

| Lake Wales £l 33208

]
i

Plane Crazh on June 7%, 2017 6 Tizor Creak Reserye in the Nature Canseivaney.. Lake Walos #6D (he
woe of Sewell banein b ake Woles, Joveed Lone 15 a private road that has beon imaintnned by the
pasidenty living thuereon, The bwa mile dirt rosd cansisted of day, tie and livserocl as the hase of the
resadd proiat o the airplane crssh With the gmereanny vebicles and hengy brocks s couipiment
secesaing the rand, du e the eomverge ney sitiation b the aieplane veash, the ‘crast” of the road has
Deci jeapardizerd

WWhen the atrplane crached i the vicinty of Jeveell Uoe, Tive tracks, Shavid{’s vehivies; Ambulances,
ATV gnd news rucks were in the area 1o assist in the resoae of potential survivors ol the crauhy
The National Transportation Safoty Rodrd also was involyed in the reesvery ol the auplais and clean/up

al tuet from the ceasd,,

[ie roae strfacs, whlch i flag and hord and asily aceessible (o1 the residents’ veaicles, now s Fuif ol
pathgles aedd ditches = aking it otmoest iempassable i inclement wenther,

Phe renddings e regquesting hat the road be setared o it original condivion prior to the aiplaes

RrASNTY S

crash on June 7
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Whaley, Karen

Fronu Whitloey, Karen

Sent: Monsday, Octobor 29, 2012 209 PM

Toe Bureh, Fiwhiny (Zachary Rurchendoy state flus)
Subject: Fw: Botzong Chumey Airplane CeashLake Wales

S ecihe ot bea bt eas wotier by M Botroms andd S b Uhioscey aene S arded 2o me b hooen

Shocson v el Vot Cornision e Blebeny ety ot

Flane erash one Tupe 7, 2002 a Tiger Creek Reserve inthe Natore Conservatory in Take Wades, Flogida 2t the end af
Tewell Lare in Lalke Wiales, Jowel Taae s a pavate road that s been ranintined by the residears oy thereon, the
teo nile dart road consisted of clay, Gle and lime rock as the Base of the romd prior o the ploae crash, With the
emerpency vehicies anst hicavy trucks and eguipment sccessing the road, due ta fhe conergeney situacon of the
abephine erhy the crast ot the vaid has bocn jeopardized.

When theanpline crashed i dhe viginity of Jewell and, fire trocks, Shevitt vebicles, ambulanees, ATV aad news
nneks were i the mrea Lo assist in the vescaae of potential survivars ol the crash, vhe Natioonal Transportation Safety
Bonrd also wat invobved w the recevery of the airplane aod clean ep ol the Fuet fronn the crasly,

[he vomd s bace, whineh s lat e haad aud vissdy accessible for the residema’ vehicles, now sl ol pathioles
aneh dirvehesmabang icalimoat napassable o inclensent weaher,

he restdents are redoesting that the roqed he retiirned 1o 2 orainal condition prior to te auplaoe crash,

valled e adipee Vv proiinnyand E s gl e sel o see e o boan o T

P o b

eohw b e e

D RS A TR ATt

ettt non dantane the vouel e eobe eaesak b webiete ot csuend atbnd e dan

RN
moteterctto i g st i pontd thea ks e e tots v here thee Domes e Beecatod, e indivib

1l

st tose e and G cacs s borcoeld atiord s poed et e she b ol T o i e d s o oppine e

ey b ey 2o paed o i

S e ol cvanhy e T l'(..'sg--:|'==v€.-lli«'-ll RN .'_S‘l]‘_'i,f-f P, 1 ire aodd Bearre volieben pecs o el
T O | DY TN C TN A TSI PR A TP =il catised sebatnned e o b eead cdon T
Piypde e Ay
i ol coarinabaate s e fopn b ff

by il By

)
b hoao v e e it e vehncles poono he s il ot Ut v o e bt the St e pe v

bl fhe cnycinad veond St aed Uit v T b anecbc s Tl Plenag et o

Foeatre, ot sthre et pribee e tockes e b et o neebae e,

Voliea thesadoed fon oeastnee sl repainine tie rond to e sondbion i awnd fpeey Gt o s e wohl e

byt privabe road o ey S by

Soavatiabdes Bhad shat yeod e Pyt e Yos e BIRRI 'h"\- AT I ool e

Focte coidorbde nsie expeisive o forcleat vy (o sain bevesss foa b vrasde s,

Placnds fog makore o bl o this Tor os N B
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

,’>"> ; 'T)
P Ny G REGION 4
) M 2 ATLANTA FEDERAL CENTER
N S 61 FORSYTH STREET
1 paoie? ATLANTA, GEORGIA 30303-8960

DEC 26 2012

The Honorable Marco Rubio
United States Senator

201 S. Orange Avenue, Suite 350
Orlando, Florida 32801

Dear Senator Rubio:

Thank you for your November 30, 2012. correspondence to the U.S. Environmental Protection Agency,
on behalf of your constituent, Mr. %',( Ly ~, regarding a plane crash that occurred near Lake
Wales, Florida, on June 7, 2012. Mr. g, K'{j 1 is seeking restoration of a private road damaged by
emergency vehicles belonging to various federal, state and local agencies that responded to the crash.

The EPA Region 4 did not deploy a responder to the scene of the plane crash. My staff has contacted the
Florida Department of Environmental Protection and confirmed that the state agency did respond to the
incident. Mr. f)( (¢ may wish to contact Ms. Gwen Keenan, Chief, Bureau of Emergency Response,
FDEP, for additional information regarding the State’s response to this incident. Ms. Keenan can be
reached by phone at (850) 245-2010, or in writing at the following address:

Florida Department of Environmental Protection
Office of Emergency Response

3900 Commonwealth Blvd.

Tallahassee, Florida 32399-3000

If you have questions or need additional information from the EPA, please contact me or the Region 4
Office of Congressional and Intergovernmental Relations at (404) 562-8327.

Sincerely,

a%é/wr"é}%?f

Gwendolyn Keyes Fleming
Regional Administrator

cc: Herschel Vinyard, Secretary, FDEP

Gwen Keenan, Chief
Bureau of Emergency Response, FDEP

Intermet Address (URL) ¢ hitp:/www.epa.gov
Racycled/Racyclable « Printed with Vegetable Ol Based inks on Recycled P aper (Minimum 30% Postconsumer)



Xnited States Scenate P

WASHINGTON, DC 20510

May 24, 2011

The Honorable Lisa Jackson
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Administrator Jackson:

We are writing to express our concerns with the outdoor criteria of the WaterSense Single
Family New Homes Specification finalized in December 2009. While the WaterSense
specifications were developed with the laudable goals of promoting water efficiency and
improving the environment, it is our understanding that the WaterSense outdoor criteria,
specifically the turf limitations, fall short of these goals. We also further understand that, as
drafied, these criteria will have significant economic impacts. Therefore, we respectfully request
that you reconsider these criteria in the WaterSense program,

Unlike the indoor criteria, which focus on the use of labeled WaterSense products, the
outdoor criteria center on a subjective, one-size-fits-all 40% turf restriction and a complex and
inadequate water budget. We have several concerns with these outdoor criteria. First, the turf
limitation ignores the many positive environmental attributes of turf, including oxygen creation,
carbon sequestration, storm water run-off abatement, and ambient temperature reduction among
others. Secondly, anyone who chooses to use the water budget formula will find no relief due to
its complexity. Furthermore, the water budget formula results in an outcome skewed by the
biases that underlie the turf limitation in the first place. Finally, it is our understanding that the
environmental benefits of the turf limitations are not only questionable, but the limitations will
also result in the elimination of a substantial number of jobs in the fields of landscape installation
and maintenance, something our economy can ill afford.

Given these concerns, we respectfully request that you review the outdoor criteria of the
WaterSense New Single Family Homes Specification, In doing so, we encourage you to
remember the dual environmental and economic objectives of the WaterSense program. To that
end, we also request that you provide to us detailed information as to how you have or will
account for the economic implications of any turf limitations in the program to the landscape
installation and maintenance industry,

We look forward to your prompt response.



M /‘ ? Respectfully,

Laman Aoy oviin 3 e Nl

ce: Karen Mills, Small Business Administration




STE0 STa
4 % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
gw 8 WASHINGTON, D.C. 20460
e ;

’4( PR01€C'

JUN 2 2 2011
OFFICE OF
WATER

The Honorable Marco Rubio
United States Senate
Washington, D.C. 20510

Dear Senator Rubio:

Thank you for your letter of May 24, 2011, to Lisa Jackson, Administrator of the Environmental
Protection Agency (EPA). Your letter conveyed concerns about the EPA WaterSense program’s Water-
Efficient Single-Family New Home Specification. As always, we welcome the input of members of
Congress.

The WaterSense program is an entirely voluntary, market-enhancement program designed to spur
investment and innovation in water-efficient technologies and programs. Because it is voluntary in
nature, industry and stakeholders may choose to participate if they believe that it will provide a market
advantage to them to be more water-efficient or to design more high-performing, water-efficient
products. Those products, programs, or new homes that meet EPA’s specifications may bear the
WaterSense label. The label, in turn, helps the public make informed decisions when seeking to make
water-efficient purchasing decisions.

The WaterSense specification offers builders two flexible options for landscaping water-efficient new
homes. The first option allows builders to customize their landscape to local climates and conditions
because it is based on local evapotranspiration rates, which take into account regional climate and local
precipitation averages, as well as the needs of whichever plant types the builder/landscaper chooses. The
turf allocation under this option varies for each home, depending on where the home is located and the
type of turf installed, among other factors. The second option, planting a maximum of 40 percent turf,
likewise allows and encourages flexibility in landscaping the other 60 percent of the yard. It is important
to note that the 40 percent option generally applies only to the front yard of the home.

Our understanding is that the majority of homes that have been labeled to date used the water budget
tool in designing their landscape to meet the outdoor criteria. However, we understand that the
spreadsheet format of the tool is not as user-friendly as it could be. To address this concern, WaterSense
is developing an on-line version for release later this year which will be much easier to use.

Addressing outdoor water use is critical to defining a water-efficient home and to the success of the
program because outdoor water use represents a large proportion of residential water use. On average,
single-family homes in this country use 30 percent of their water outdoors. In some areas of the country
it is as high as 70 percent. Certainly in Florida, where you are seeing the effects that drought can have on
local water supplies, a landscape that can withstand such conditions will reduce demand on the supply
required to meet basic community needs. Efficient irrigation design and appropriate plant selection will

intemet Address (URL) ® hitp://www.epa.gov
Recycled/Recyclable e Printed with Vegetable Qil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper



ensure that homes bearing the WaterSense label are efficient both indoors and outdoors. To further
support outdoor efficiency, EPA will later this year release a highly anticipated final WaterSense
specification for weather-based irrigation controllers.

Again, thank you for your letter. If you have further questions, please contact me or your staff may call
Pamela Janifer, in EPA's Office of Congressional and Intergovernmental Relations, at (202) 564-6969.

Sincerely,

Nancy K. Stoner
Acting Assistant Administrator
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COMMITTEE ON SMALL BUSINESS & ENTREPRENEURSHIP
WAasHINGTON, DC 20510-6350

July 23, 2013

Ms. Gina McCarthy

Administrator

U.S. Environment Protection Agency
Mail Stop 5401-P

1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Re: EPA Proposed Rule: Revisions to Existing Requirements and New Requirements for
Secondary Containment and Operator Training (EPA-HQ-UST-2011-0301)

Dear Administrator McCarthy:

We are writing you in regards to the U.S. Environmental Protection Agency’s (EPA) proposed
rule amending 40 CFR Parts 280 and 281; Revisions to Existing Requirements and New
Requirements for Secondary Containment and Operator Training (EPA-HQ-UST-2011-0301),
published in the Federal Register on November 18, 2011, In light of the regulatory cost impact
of the proposed rule may have on small businesses, we respectfully request that the EPA convene
a Small Business Advacacy Review (SBAR) panel to reanalyze the impact of this rule on small
business and prepare an Initial Regulatory Flexibility Analysis (IRFA), before finalizing the

proposed rule.

The Regulatory Flexibility Act (RFA), as amended by the Small Business Regulatory
Enforcement Fairness Act (SBREFA), requires the EPA to convene a Small Business Advocacy
Review (SBAR) Panel, prior to the publication of an Initial Regulatory Flexibility Analysis, to
collect input towards determining whether a rule is expected to have a significant economic
impact on a substantial number of small entities. An agency covered under SBREFA, such as
the EPA, may circumvent this requirement if it can certify that the proposed rule will not have a
significant economic impact on a substantial number of small entities.

After considering the economic impact of the proposed rule on small businesses, as required by
the RFA, the EPA certified that the proposed rule would not have a significant economic impact
and determined small business motor fuel retailers would experience an impact over 1 percent of
revenues but less than 3 percent of revenues. However, according to some industry experts,
annual compliance costs may reach as much as approximately $6,900, and may negatively
impact approximately 60 percent of the convenience store industry comprised of single-store,
mom-and-pop, businesses. We are concerned that the Agency’s estimated annualized
compliance costs of $900, included as part of the EPA’s certification required under the RFA,
may be significantly underestimated. :

/3~ 006-317

—



Additionally, the EPA stated in its certification that it conducted extensive outreach in order to
determine which changes to make to the 1988 regulations and that it worked with representatives
of owners and operators of underground storage tanks and reached out specifically to small
businesses. Accordingly, we respectfully request information regarding the extent of that
outreach, specifically when and in what manner that outreach was conducted. We also request
information regarding the “representatives of owners and operators” and small businesses with
which the Agency “worked” as part of this certification. Additionally, given the potential cost
impact that this proposed rule would have on small businesses, and to maintain the spirit of the
law as Congress intended, we respectfully request that the Agency form a SBAR Panel with
small entity representation pursuant to the requirements set forth under the law and prepare an
IRFA reanalyzing the impact of this rule on the small business community.

Sincerely,
SXLAN S phe
MARY I LANDRIEU JAMES E. RISCH
Chair Rapki ber
M é"

MIKE ENZI {1ARCO RUBIO
Member Member
DEB FISCHER TIM SCO

! Member Member
HEIDI HEITKAMP g JEANNE SHAHEEN
Member Member
e T N\
Mewler DAVID VITTER

Member

Mo < ¥orysr—

MARK L. PRYOR
Member
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United States Senate
Washington, D.C. 20510

Dear Senator Rubio:

Thank you for your letter of July 23, 2013, regarding the proposed revisions to the U.S. Environmental
Protection Agency’s (EPA) underground storage tank regulations. Knowing that the majority of our
regulated entities are small businesses, we agree it is important to recognize potential impacts to this
sector, This was one of the main reasons why, when drafting the proposal, we made a concerted effort to
propose provisions which would not require costly retrofits to existing underground storage tank (UST)
systems, yet would help ensure protection of public health and the environment.

The EPA carefully evaluated the costs associated with the proposal and explained the agency’s analysis
in the regulatory impact assessment (RIA). Our analysis determined that the potential costs of the
proposal did not reach a level that would require convening a Small Business Advocacy Review Panel.
Although EPA did not convene a Panel, we sought extensive stakeholder input to help inform our
rulemaking proposal.

Prior to the November 2011 proposal, the EPA engaged in a multi-year effort with stakeholders to
identify appropriate updates and modifications to the UST regulations. Before the EPA started to draft
regulatory language, the agency reached out to potentially affected parties to ask for their input on what
changes to make to the UST regulations. Starting in March 2008, the EPA had conference calls, in
person meetings, and shared emails with stakeholders. The EPA reached out to petroleum marketers and
other owners and operators of UST systems, equipment manufacturers, vendors and service providers
who work on the equipment, among others. Specifically, the EPA met with industry representatives of
Petroleum Marketers Association of America (PMAA), American Petroleum Institute (API), National
Association of Convenience Stores (NACS), SIGMA, National Association of Truckstop Owners
(NATSO) and the Petroleum Transportation and Storage Association (PTSA). In addition to meeting
with these stakeholders, the EPA also met with several individual marketing, equipment and service
companies. The EPA held a series of in person meetings with these groups to gain their input on
potential changes to the UST regulations. The feedback included information about field experience
with UST system equipment, requests not to require extensive retrofits, and general support for a focus
on operations and maintenance activities. These meetings were held March 17, 2008, April 17, 2008,
June 18, 2008 and November 18, 2008.

The EPA documented a list of all of the ideas submitted by stakeholders during these meetings as well
as through email. In January 2009, the EPA emailed this list of potential changes to the UST regulations
to all stakeholders, and asked for their comments on the ideas. Based on all of the comments received in
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response to the January 2009 email, the EPA narrowed the list of potential changes to the UST
regulations. In June 2009, the EPA emailed the narrowed list to stakeholders. We invited stakeholders to
submit their thoughts to us and to let us know if they would like to set up a phone call to discuss any of
the issues. The EPA met with all industry representatives who asked to do so. Before, during, and since
the end of the rulemaking comment period, we have held more than 100 meetings with stakeholders.
From the list that the EPA developed through extensive stakeholder input, we drafted the proposal.

In addition to meeting with all interested stakeholders, the EPA worked with the Small Business
Administration’s Office of Advocacy (SBA) before the proposal was published as well as during the
public comment period. Following the EPA’s rulemaking process, before publishing the proposal in the
federal register, all other federal agencies were given an opportunity to review and comment on the
proposal. SBA was an integral part of this process. In addition, we worked with SBA during the public
comment period. SBA brought to our attention that many small businesses were confused by the
proposed changes to wastewater treatment tanks. The EPA and SBA worked together to develop
explanatory materials on these UST systems to provide the clarity sought by small business.

In order to ensure that members of the public had an opportunity to comment on the proposal, the EPA
extended the comment period from 90 to 150 days. The agency takes the comments we receive during
regulatory comment periods very seriously. After receiving comments, the EPA worked diligently to
understand industry’s cost information comments so that we could thoroughly evaluate our cost analysis.
The EPA appreciates the detailed response from commenters, and has fully considered the comments
including the compliance costs submitted by industry representatives. We are currently working to
determine the appropriate path forward using the comments we received to help inform our decision
making. Some of the changes to the proposal that the EPA is considering would reduce the costs of the
final rule. We share your concern about the potential burden on small businesses and are working to
minimize the costs while we maintain appropriate public health and environmental protection.

Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Raquel Snyder, in EPA’s Office of Congressional and Intergovernmental Relations, at

Snyder.Raguel@epa.gov or (202) 564-9586.

Sincerely,
Mathy Stanislaus
Assistant Administrator
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June 27, 2011

The Honorable Lisa Jackson
Administrator

Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, N.W,
Washington, DC 20460

Dear Administrator Jackson,

We are writing to you today with our concerns regarding the implementation timeline for the Qil
Spill Prevention, Control and Countermeasure (SPCC) rule for farmers.

First we would like to thank you for finalizing the exemption of milk and milk product
containers from the SPCC rule on April 12, 2011. We appreciate your attentiveness to the
feedback you received from the agriculture community. We also appreciate your willingness to
prevent the unintended consequences of the SPCC regulations, which would have placed a
tremendous burden on the agricultural community.

We are writing to you today with our concerns regarding the implementation timeline for the
SPCC rule for farmers. As you know, last year the EPA proposed extending the compliance date
under the SPCC rule to November of 2011. We applaud EPA’s current extension for farms that
came into business after August of 2002. We also appreciate the efforts of EPA and USDA to
inform farmers about the new guidelines -- in particular, USDA’s new pilot initiative to help
producers comply with the new SPCC rule. However, we remain concerned that EPA has not
yet undertaken the outreach necessary to ensure that all farms have sufficient opportunity to meet
their obligations under the regulation.

SPCC regulations are applicable to any facility, including farms, with an aggregate above-ground
oil storage capacity of 1,320 gallons in tanks of 55 gallons or greater. To comply with this rule,
farms where there is a risk of spilled oil reaching navigable waters may need to undertake costly
engineering services, as well as infrastructure improvements, to assure compliance with the
regulation. Despite setting stringent standards, the EPA has done little to make sure small farms
can meet the requirements set forth in the SPCC rule.

We strongly believe farmers want to be in compliance with the rule, but in order to do so they
will need a longer period during which EPA undertakes a vigorous outreach effort with the
agricultural community. Currently, the farming community in many instances lacks access to
Professional Engineers (PEs). We have heard from many farmers who cannot find PEs willing or
able to work on farms, In some states, no qualified professional engineers have even registered to
provide SPCC consultation, In others, fewer than five have registered. Without access to PEs, it
will be impossible for farmers to become SPCC compliant.



Recently released draft guidance on waters of the United States by the EPA and the U.S. Army
Corps of Engineers also appear to dramatically expand the agencies’ authority with regard to
which waters and wetlands are considered “adjacent” to jurisdictional “waters of the United
States” under the Clean Water Act. Many farm and ranch families are worried that this guidance
could now force them to comply with the SPCC rule, with very little time to do so. Additionally,
the delay of compliance assistance documentation has put farmers far behind the curve in
preparing for compliance. Had the information and documentation been available before the
January grower meetings, the compliance process could have begun before the time intensive
growing season.

Furthermore, EPA still needs to clarify exactly who is responsible for holding and maintaining
the plan, as many farms are operated by people who do not own the land. EPA also needs to
clarify how it plans to enforce the rule.

‘The last thing we want is for confusion or an overly burdensome rule to disincentivize
compliance. Many farmers do not keep their tanks full during the entire year, and we have
already heard from associations whose members are considering decreasing the size of their
tanks so they will not be subject to SPCC compliance. This could eliminate their ability to buy
fuel in bulk, thus increasing their costs and the costs of food production.

Small family farms have a natural incentive to prevent any possible oil spills on their property.
No one wants more oil spills. In fact, the last people who want to spill oil are family farm
owners. The impact of dealing with a costly clean-up could be devastating to the finances of a
small farm.

We respectfully request that you re-consider the implementation deadline, continue to dialogue
with the agricultural community to answer their questions, and ensure that the rule is not overly
burdensome or confusing. We believe this will help avoid the rule’s unintended consequences.
We appreciate your attention to this important matter.

Sincerely,

James M. Inhofe Kent Conrad
United States Senator United States Senator
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Washington, D.C. 20510
Dear Senator Rubio:

Thank you for your letter of June 27, 2011, to the U.S. Environmental Protection Agency regarding the
Spill Prevention, Control and Countermeasure (SPCC) rule. In your letter, you cited concerns with the

implementation timeline for the SPCC rule for farmers and indicated that farmers need additional time

to comply with the rule revisions. I understand your concerns and I appreciate the opportunity to share

important information about assistance for the agricultural community.

By way of background, the SPCC rule has been in effect since 1974. The EPA revised the SPCC rule in
2002 and further tailored, streamlined and simplified the SPCC requirements in 2006, 2008 and 2009.
During this time, the EPA extended the SPCC compliance date seven times to provide additional time
for facility owner/operators to understand the amendments and to revise their Plans to be in compliance
with the rule. The amendments applicable to farms, among other facilities, provided an exemption for
pesticide application equipment and related mix containers, and clarification that farm nurse tanks are
considered mobile refuelers subject to general secondary containment like airport and other mobile
refuelers. In addition, the agency modified the definition of facility in the SPCC regulations, such that
adjacent or non-adjacent parcels, either leased or owned by a person, including farmers, may be
considered separate facilities for SPCC purposes. This is relevant because containers on separate parcels
(that the farmer identifies as separate facilities based on how they are operated) do not need to be added
together in determining whether they are subject to the SPCC requirements. Thus, if a farmer stores
1,320 US gallons of oil or less in aboveground containers or 42,000 US gallons or less in completely
buried containers on separate parcels, they would not be subject to the SPCC requirements. (In
determining which containers to consider in calculating the quantity of oil stored, the farmer only needs
to count containers of oil that have a storage capacity of 55 US gallons and above.)

Your letter expresses concern about a lack of Professional Engineers (PE) available to certify SPCC
Plans. However, most farmers do not need a PE to comply with the SPCC requirements. When the
SPCC rule was originally promulgated in 1973, it required that every SPCC Plan be PE certified.
However, the EPA amended the SPCC rule in 2006, and again in 2008, to create options to allow
qualified facilities (i.e. those with aboveground oil storage capacities of 10,000 gallons or less and clean
spill histories) to self-certify their Plans (no PE required) and, in some cases, complete a template that
serves as the SPCC Plan for the facility. The SPCC rule requires that the owner or operator of the
facility (in this case, a farm) prepare and implement an SPCC Plan. The Plan must be maintained at the
location of the farm that is normally attended at least four hours per day. The EPA updated the Frequent
Questions on the SPCC Agriculture webpage to include this clarification.

Additionally, during development of the SPCC amendments EPA and the U.S. Department of
Agriculture (USDA) gathered information that indicated that approximately 95 percent of farms covered
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by the SPCC requirements are likely to qualify to self-certify their Plan—that is, no PE certification.
Farmers that require the use of a PE and have difficulty finding one before the compliance date may
contact the EPA Regional Administrator for the region in which they are located and request a time
extension to amend and prepare an SPCC Plan.

EPA understands the issues raised by the farm community and is currently evaluating the best approach
to resolve the identified issues. We are working hard to explore viable options for addressing the
concerns you have raised. At a minimum, as noted above, those farmers who cannot meet the November
10, 2011, compliance date may request an extension as provided for specifically under 40 CFR 112.3 (f),
which states:

“ Extension of time: The Regional Administrator may authorize an extension of time for the
preparation and full implementation of a Plan, or any amendment of a Plan thereto, beyond the
time permitted for the preparation, implementation, or amendment of a Plan under this part,
when he finds that the owner or operator of a facility subject to the section, cannot fully comply
with the requirements as a result of either nonavailability of qualified personnel, or delays in
construction or equipment delivery beyond the control and without the fault of such owner or
operator or his agents or employees....”

Among the options we are exploring is an appropriate and expeditious process by which such an
extension could be of value in addressing the legitimate concerns raised on behalf of agricultural
producers.

The Frequent Questions on the EPA’s SPCC for Agriculture webpage reflect this information to ensure
that farmers are aware that an extension is possible and to describe the process to request such an
extension. The address for that website is Attp.//'www.epa.gov/emergencies/content/spcc/spcc_ag. htm.
We will continue to explore opportunities that would trigger approval of such exemption requests and
will investigate mechanisms to help farmers request an extension.

Again, thank you for your letter. If you have further questions, please contact me or your staff may call
Raquel Snyder, in EPA’s Office of Congressional and Intergovernmental Relations, at (202) 564-9586.
We also welcome your suggestions for additional outreach and compliance assistance approaches.

Sincerely,
Mathy Stanislaus
Assistant Administrator
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OFFICE OOF
AR AND RATIATION

The Honorable Marco Rubio
United States Senate
Washington, D.C. 20510

Dear Senator Rubio:

On behalf of the U.S. Environmental Protection Agency, it is my pleasure to inform you that Florida
Power & Light Company, located in Juno Beach, Florida, has been selected for a Clean Air Excellence
Award for their project FPL's Clean Fleet and Consumer Education Program. We received almost 70
applications, and this project was chosen by the EPA’s Office of Air and Radiation for its impact,
innovation and replicability.

We would like to invite you to attend the 2014 Clean Air Excellence Awards Ceremony, which will be
held on the evening of Wednesday, April 2, 2014, from 5:30 pm to 7:30 pm at the Crowne Plaza Hotel
in Crystal City, Virginia. Along with others, [ will be presenting the awards.

The Clean Air Excellence Awards Program recognizes and honors outstanding and innovative efforts to
achieve cleaner air. The program was recommended to the EPA by the Clean Air Act Advisory
Committee, which advises the EPA on policy issues related to the Clean Air Act.

We hope you will be able to join us in congratulating the winners from your state for their innovative

projects that are helping us to achieve cleaner air. If you have any questions, please contact me or your
staff may contact Jenny Craig of my staff at (202) 564-1674 or craig.jeneva@epa.gov.

Sincerely,

N\ &SQll

Janet G. McCabe
Acting Assistant Administrator
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September 11, 2014

The Honorable Gina McCarthy

Administrator

Environmental Protection Agency

U.S. EPA Headquarters — William J, Clinton Building
1200 Pennsylvania Avenue, NW

Washington, DC 20460

Dear Administrator McCarthy,

We are writing to request that the Environmental Protection Agency (EPA) provide a 60 day extension of the
comment period for the “Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric
Generating Units.” While we appreciate EPA granting an initial 120 day comment period, the complexity
and magnitude of the proposed rule necessitates an extension. This extension is critical to ensure that state
regulatory agencies and other stakeholders have adequate time to fully analyze and comment on the
proposal. It is also important to note that the challenge is not only one of commenting on the complexity and
sweeping scope of the rule, but also providing an opportunity to digest more than 600 supporting documents
released by EPA in support of this proposal.

The proposed rule regulates or affects the gencration, transmission, and use of electricity in every corner of
this country. States and stakeholders must have time to fully analyze and assess the sweeping impacts that
the proposal will have on our nation’s energy system, including dispatch of generation and end-use energy
efficiency. In light of the broad energy impacts of the proposed rule, state environmental agencies must
coordinate their comments across multiple state agencies and stakeholders, including public utility
commissions, regional transmission organizations, and transmission and reliability experts, just to name a
few. The proposed rule requires a thorough evaluation of intra- and inter-state, regional, and in some cases
international energy generation and transmission so that states and utilities can provide the most detailed
assessments on how to meet the targets while maintaining reliability in the grid. This level of coordination
to comment on an EPA rule is unprecedented, extraordinary, and extremely time consuming,

It is also important to note that the proposed rule imposes a heavy burden on the states during the rulemaking
process. If the states want to adjust their statewide emission rate target assigned to them by EPA, they must
provide their supporting documentation for the adjustment during the comment period. The EPA proposal
provides no mechanism for adjusting the state emission rate targets once they are adopted based on the four
building blocks. So the states need enough time to digest the rule, fully understand it, and then collect the
data and justification on why their specific target may need to be adjusted, and why the assumptions of the
building blocks may not apply to their states. This cannot be adequately accomplished in only 120 days.

Thank you for your consideration of this request.

Sincerely,

b Fihan Peb )égé\:-z@
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QFFICE OF
AR AND RADIATION
The Honorable Marco Rubio

United States Senate
Washington, D.C. 20510

Dear Senator Rubio:

Thank you for your letter of September 11, 2014, to U.S. Environmental Protection Agency
Administrator Gina McCarthy requesting an extension of the comment period for the proposed Clean
Power Plan, which was signed on June 2, 2014, and published in the Federal Register on June 18, 2014.
The Administrator asked that I respond on her behalf.

Before issuing this proposal, the EPA heard from more than 300 stakeholder groups from around the
country, to learn more about what programs are already working to reduce carbon pollution. In addition,
during the week of July 29, the EPA conducted eight full days of public hearings in four cities. Over
1,300 people shared their thoughts and ideas about the proposal and over 1,400 additional people
attended those hearings.

These hearings and these meetings, with states, utilities, labor unions, nongovernmental organizations,
consumer groups, industry, and others, reaffirmed that states are leading the way. The Clean Air Act
provides the tools to build on these state actions in ways that will achieve meaningful reductions and
recognizes that the way we generate power in this country is diverse and interconnected.

Recognizing that the proposal asks for comment on a range of issues, some of which are complex, the
EPA initially proposed this rule with a 120-day comment period. The EPA has decided to extend the
comment period by an additional 45 days, in order to get the best possible advice and data to inform a
final rule.

The public comment period will now remain open until December 1, 2014. We encourage you and all
interested parties to provide us with detailed comments on all aspects of the proposed rule. We have
submitted your letter to the rulemaking docket, but additional comments can be submitted via any one of
these methods:

Federal eRulemaking portal: http://www.regulations.gov. Follow the online instructions for submitting
comments.

e E-mail: A-and-R-Docket'@iepa.gov. Include docket ID number HQ-OAR-2013-0602 in the
subject line of the message.

e Fax: Fax your comments to: 202-566-9744. Include docket 1D number HQ-OAR-2013-0602 on
the cover page.

internet Address (URL) @ hitp vaavww epa gov
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o Mail: Environmental Protection Agency, EPA Docket Center (EPA/DC), Mailcode 28221T,
Attention Docket ID No. OAR-2013-0602, 1200 Pennsylvania Avenue, NW, Washington, DC

20460.
¢ Hand Delivery or Courier: Deliver your comments to: EPA Docket Center, Room 3334, 1301

Constitution Ave., NW, Washington, DC, 20460. Such deliveries are only accepted during the
Docket’s normal hours of operation, and special arrangements should be made for deliveries of

boxed information.

Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Kevin Bailey in the EPA’s Office of Congressional and Intergovernmental Relations at
bailey kevinji@:epa.gov or at (202) 564-2998.

Sincerely,

A &SQule

Janet G. McCabe
Acting Assistant Administrator
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February 15, 2011

The Honorable Lisa Jackson
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Administrator Jackson:

As the 112" United States Congress commences, we write to sharc with you our
continuing concern with the potential regulation of farm and rural dusts through your review of
the National Ambient Air Quality Standards (NAAQS) for coarse particulate matter (PM10), or
“dust.” Proposals to lower the standard may not be significantly burdensome in urban arcas, but
will likely have significant effects on businesses and families in rural areas, many of which have
a tough time mecting current standards.

Naturally occurring dust is a fact of lifc in rural America, and the creation of dust is
unavoidable for the agriculture industry. Indeed. with the need to further increase food
production to meet world tood demands, regulations that will stifle the U.S. agriculture industry
could result in the loss of productivity, an increase in food prices, and further stress our nation’s
rural economy.

Tilling soil, cven through reduced tillage practices, often creates dust as farmers work to
seed our nation’s roughly 400 million acres of cropland. Likewise, harvesting crops with
various farm equipment and preparing them for storage also creates dust,

Duc to financial and other considerations, many roads in rural America are not paved,
and dust is crcated when they are traversed by cars, trucks, tractors, and other vehicles. To
potentially requirc local and county governments to pave or treat thesc roads to prevent dust
creation could be tremendously burdensome for already cash-strapped budgets.

While we strongly support ¢fforts to safeguard the wellbeing of Americans, most
Americans would agree that common sense dictates that the federal government should not
regulate dust creation in farm fields and on rural roads. Additionally, the scientific and technical
evidence seems to agree. Given the ubiquitous nature of dust in agricultural scttings and many
rural environments, and the near impossible task of mitigating dust in most settings, we are
hopeful that the EPA will give special consideration to the realitics of farm and rural
environments, including retaining the current standard.

Thank you tor your consideration of this important matter.
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OFFICE OF
AIR AND RADIATION

The Honorable Marco Rubio
United States Senate
Washington, D.C. 20510

Dear Senator Rubio:

Thank you for your letter of February 15, 2011, co-signed by 32 of your colleagues,
expressing your concerns over the ongoing review of the National Ambient Air Quality
Standards (NAAQS) for particulate matter (PM)., The Administrator asked that I respond to your
letter. '

| appreciate the importance of NAAQS decisions to state and local governments, in
particular to areas with agricultural communities, and I respect your perspectives and opinions. |
also recognize the work that states have undertaken to improve air quality across the country.
The NAAQS are set to protect public health from outdoor air pollution, and are not focused on
any specific category of sources or any particular activity (including activities related to
agriculture or rural roads). The NAAQS are based on consideration of the scientific evidence
and technical information regarding health and welfare effects of the pollutants for which they
are set.

No final decisions have been made on revising the PM NAAQS. In fact, we have not yet
released a formal proposal. Currently, we continue to develop options, including the option of
retaining the current 24-hour coarse PM standard. To facilitate a better understanding of the
potential impacts of PM NAAQS standards on agricultural and rural communities, EPA recently
held six roundtable discussions around the country. This is all part of the open and transparent
rulemaking process that provides Americans with many opportunities to offer their comments
and thoughts. Your comments will be fully considered as we proceed with our deliberations.

Under the Clean Air Act, decisions regarding the NAAQS must be based solely on an
evaluation of the scientific evidence as it pertains to health and environmental effects. Thus, the
Agency is prohibited from considering costs in setting the NAAQS. But cost can be - and is -
considered in developing the control strategies to meet the standards (i.e., during the
implementation phase). Furthermore, | want to assure you that EPA does appreciate the
importance of the decisions on the PM NAAQS to agricultural communities. We remain
committed to common sense approaches to improving air quality across the country without
placing undue burden on agricultural and rural communities.
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Again, the Administrator and I thank you for your letter. If you have further questions,
please contact me or your staff may contact Josh Lewis in EPA’s Office of Congressional and
[ntergovernmental Relations at (202) 564-2095.

Assistant Administrator
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FLIDA LOMMERCE. SCIENCE AND
TRANSPOIRTATION

FOREIGN HELATIONS

Nnited States Senate

WASHINGTON, DC 20510 SMALL BUSINESS AND
ENTRUPRENEURSHIP

March 30, 2011

The Honorable Lisa Jackson

United States Environmental Protection Agency
1200 Pennsylvania Ave., NW

Washington, DC 20004

Dear Administrator Jackson:
It is my understanding that your agency is currently reviewing the labels for disinfectant
and sanitizing products made by a Florida-based company, Zimek. On behalf of Zimek, 1
respectfully request that your agency conduct this review as expeditiously as possible.
According to Zimek, the company has been forced to lay-off 80 percent of their staff and
forgo more than half a million dollars in the first quarter of 2011 due to the uncertainty of the
Agency’s action. To prevent further economic harm to both the company and the State of

Florida, 1 appreciate your consideration of this request.

Thank you for your prompt attention to this important matter.

Respectfully,

Senator Marco Rubio



g 0 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
2\ 8 WASHINGTON, D.C. 20460
% §
o PROTE”
MAY 19 2011
OFFICE OF CHEMICAL SAFETY
AND POLLUTION PREVENTION
The Honorable Marco Rubio

United States Senate
Washington, D.C. 20510

Dear Senator Rubio:

Thank you for your letter of March 30, 2011, to U.S. Environmental Protection Agency (EPA)
Administrator Lisa Jackson on behalf of the Florida-based company, Zimek. Your letter requests
that EPA conduct an expedited review of Zimek’s label amendment application. Your letter was
forwarded to me for response on behalf of EPA because my office is responsible for regulating
pesticides.

My staff in the Office of Pesticide Programs have met on two occasions with Zimek and its
commercial partners, to ensure the companies have a clear understanding of what is required to
be submitted to EPA to achieve registration of pesticide products that can be applied using its
technology for the purposes of controlling public health pests. This effort, and an ongoing, open
dialogue, will help ensure a quality application and timely review of applications associated with
disinfection of ambulances and similar use sites using the Zimek technology. Our ability to
process an application promptly and smoothly largely rests on the quality of the data provided by
the applicant and the conformance of those data to applicable regulations and policies.

The Pesticide Registration Improvement Act (PRIA) sets forth statutory application fees and
associated timeframes for the Agency to render a decision on an application. As part of the
Agency process to amend the pesticide registration, Zimek, and/or the companies whose
products they intend to apply using their technology, would need to demonstrate that the product
is effective against the target microorganisms (or pathogens) when it is applied using their
equipment. Moreover, use of a mister is a new means of application for this use site, and there is
no existing protocol for this type of use. The test protocol is critical to ensure the data are good
and that health and science decisions are sound. These steps are important because they allow the
Agency to:

¢ Ensure that new protocols are reviewed by external experts as well as Agency scientists
so that all scientific aspects of the protocol are fully vetted prior to approval.

e Determine the hazard and routes of potential human and environmental exposures by
reviewing the scientific database.

e Determine whether the product will cause any unreasonable adverse effect on human
health or the environment.

o Ensure that the product as applied is effective in controlling public heaith pathogens in
order to protect human health.
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¢ Ensure that efficacy data generated as part of the registration process are based on a
scientifically sound test protocol.

Protocol approval can typically take up to 12 months and is followed by testing using the
approved protocol, data submission, and a new use application — for which PRIA allows up to
another 9 months for review. Recently, a commercial partner of Zimek took the first step in the
process described above by submitting a protocol to the Agency for review. We have identified
this as a high priority and, as such, are expediting our review accordingly. Once the review is
complete, the results will be shared with the submitter and our dialogue will continue as to what
steps will need to be taken to advance the process further. EPA is committed to expediting the
review of registration applications related to Zimek technology as they are submitted.

Again, thank you for your letter. If you have further questions, please contact me, or your staff
may call Mr. Sven-Erik Kaiser in EPA's Office of Congressional and Intergovernmental
Relations at (202) 566-2753.

Sincerely,

//7 /7
DN / _/(/

YA :
Stégphen A. Owens
Askjstgnt Administrator
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May 21, 2012

Mr. David MclIntosh

Associate Administrator for Congressional and Intergovernmental Relations
Environmental Protection Agency

1200 Pennsylvania Avenue NW, Room 3426 ARN

Washington, DC 20460-0003

Dear Mr. McIntosh,

A -
Enclosed you will find correspondence from my constituent, Mr. . ’7/)L/(~(
regarding the application filed by Med Safe Solutions US, Inc. requesting its
reclassification as an on-site eliminator of narcotics-based pharmaceutical waste. Please
review this matter and report back to me.

If you require additional information, contact Mercedes Ayala on my staff at
(407) 318-2735. You may forward your response to my office at 201 South Orange
Avenue, Suite 350, Orlando, FL 32801. The fax number is (407) 423-0941. Thank you

for your assistance.
Sincerely,
W <
Marco Rubio
United States Senator
MR/ma

Enclosure



Office of U.S. Senator Marco Rubio

Privacy Act Consent Form

In accordance with the provisions of The Privacy Act of 1974 (Public Law 93-579), your
expressed written consent is required prior to contacting a federal agency on your behalf.
Since e-mails do not contain a valid signature, they do not fulfill the requirements of the
Privacy Act. Jj ou d inqguiring on behalf of another person age 18 or older, it is neces-

that he or is document. All information must be written in English. Items
marked with a astensk ) are required. -

* Title: (select one) D‘ﬁr oMs. oMrs. aMr & Mrs. oRev. oDoctor o Other:

*Name: _ o 4&/ ['( . *Date of Birth: __;. K <&
*Address: _ ZK/L( ___ *City: Alva State: F—

‘ *County: Lee *Zip code:, 33 i 20 __ *Home Phone:

Work Phone:, | {7( V(ﬁ *Mobile Phone:.&LQ_____ Fax: (
EmailAddres Gy ()

Issue: (select one) o immigration o Veterans o Social Security o Other: 1= P AY

If you have contacted another congressional office to assist you, please list the office:

Name of Office Contacted: _3 ] (\ )\‘ | 15s b ['lic W"‘l‘

Please Complete the Sections That Apply to Your Case: _1 N

Alien Number: Military Rank and Unit:
Type of Application Filed: Claim/Receipt Number:
(Ex: N-400, 1-130, SSI, SSD, EEOC, CMS-855) S

Social Security Number:_ f)[ ,/Lé___

*Briefly describe the nature of your problem and what outcome would you like from this inquiry: <

See aMre bl

1 have discussed my concerns with Senator Marco Rubio and/or his representative(s), and request that any rele-
vant information that is required to assist in responding to my inquiry may be furnished upon request.

o Yes, 1 would like to l?elve Marco Rubig§electronic newsletter.

* Signature: __ Z{,Q ___ *Date: s /S//Z——

- 7/ Please mail or fax completed form to:
U.S. Senator Marco Rubio
201 S. Orange Avenue, Suite 350
Orlando, Florida 32801
Fax: (407) 423-0941

If you have any questions or comments, please call us at (407) 254-2573 or toll-Free in Florida (866) 630-7106



May 11, 2012

U.S Senator Marco Rubio,
201 S.Orange Avenue
Suite 350

Orlando,F1 32801

Dear Senator Rubio,

By way of introduction my name is . {){ Le .and I am a native Floridian and have been a citizen
of Florida for 60 years. Additionally, I am a shareholder in Medsafe Solutions, Inc., a Florida
corporation. The purpose of this letter is to address regulatory hurdles and inconsistencies that
Medsafe is currently facing.

The singular reason Medsafe Solutions was formed was to explore and find a viable solution to
eliminate the continuing introduction of narcotics-based pharmaceutical waste into our water
supply. There have been a large number of studies, research efforts and white papers documenting
the fact that traces of numerous narcotics are present in nearly every source of water in the U.S.,
both potable and non-potable sources. These studies include a seven-year study performed by the
Environmental Protection Agency (EPA) and their results are consistent with all of the other test
results. These facts can be quickly supported and documented via the internet.

These narcotic compounds are not water soluble and, therefore, water treatment plants are unable to
remove them. They never completely go away; the only way to keep them out of the water supply
is to destroy them before they have a chance to get in the water supply. The EPA estimates that
hospitals, nursing homes, veterinarians, hospice organizations, and clinics “sewage” (i.e.-flush) over
300 million pounds of these narcotic compounds every year into the water supply of the U.S.
Obviously this is a very big and very serious ongoing problem, only to get bigger as the population
ages and more prescriptions are written.

Medsafe Solutions was formed to address this specific problem. We have spent considerable time
and money and have worked for years with the EPA, DEA, DOT and Florida DEP to get them to
understand our unique and practical approach and through a great deal of persistence and a thorough
review process, we were finally successful in Medsafe obtaining the first-ever permit issued by the
FDEDP, specifically targeted for the on-site destruction of narcotics-based pharmaceutical waste.

Because Federal law prohibits the transport of controlled substances (narcotics-based waste), simply
stated, our approach is the use of a mobile burner that completely destroys these wastes through
introduction to temperatures of up to 2,000 degrees Fahrenheit. It is this solution that was permitted
by the EPA. In essence, the mobility allows us to perform the destruction without an adverse
impact on the environment , while operating on-site without the waste ever having to be transported.
In fact, the main reason the FDEP was enthusiastic about our solution was that the destruction
process would occur at multiple sites for short periods of time, typically less than. two hours.



Our problem now is that the conditions contained in the permit mirror the emissions testing
requirements of a fixed-site municipal incinerator that burns 24/7. As you can imagine, a municipal
incinerator burns virtually all types of materials generated by a community including plastics,
rubber and metals. The gnly material that will be burned in our device is narcotics-based waste.

Fixed-site incinerators, understandably, must be tested for emissions for the material they burn such
as dioxins & furans produced by plastic and emission tests for lead, cadmium, carbon dioxide,
nitrogen oxides and mercury among others. As you can imagine, testing for all of these emissions is
prohibitively expensive for a small private company. Our problem is that these specific emission
tests do not apply to our unit as we do not burn the same materials as a fixed-site municipal
incinerator and, therefore, do not produce these emissions. We are happy to test our device but not
for emissions that narcotics-based waste does not produce. While we genuinely appreciate the
support the EPA and other regulatory agencies have provided to this point, it is cost prohibitive to
move forward being held to the same test criteria as a fixed-base municipal incinerator.
Furthermore, the EPA’s stance is that every single device purchased, despite the fact they are
identical, must be tested when purchased and annually thereafter. This is a hurdle we cannot clear.

Despite the fact that the EPA is the guardian of our nations water supply and, by their own
admission, is seriously concerned about the alarming presence of “pharmaceuticals” in our water
supply they cannot see their way clear to exempt us from these tests or classify us as something
other than an incinerator. The irony here is that EPA’s air quality standards are in conflict with
their water quality standards.

Everybody in Government talks about the need for jobs. We are attempting to start a business that
has the potential to employ many people and will produce significant health benefits for all citizens
by safeguarding our nation’s potable water supply. If our political leaders, including the President,
are serious about their remarks in desiring to produce “green” industry jobs then Medsafe Solutions
is the “greenest company you never heard of”.

We need your help! We need you to intercede with the EPA on our behalf and get them to

reclassify us, or exempt us from the unnecessary testing requirements, or require just those tests that
apply to what we are permitted to burn (i.e.-narcotic-based pharmaceutical waste).

In closing, we would like to bring to your attention that the Food & Drug Administration (FDA)
still considers “sewaging” narcotics-based waste pharmaceuticals an acceptable practice and the
EPA has only recently changed “sewaging” from a “best practice” to a “discouraged practice”
although still allowed. That this practice continues is deeply distressing when there is existing
authority in the Clean Water Act to stop this completely and immediately.

Your expeditious attention to these matters would be greatly appreciated. I look forward to hearing
positive news from you in the very near future.

Very T;uly Yours, .

Syt



Dear Senator Rubio,

For your information we hit the wall with this situation
in the person of Ms.Charlene Spells
EPA'’s Office of air quality Planning and standards
Sector Policies and Programs Division
Natural Resources and Commerce Group
109 T.W. Alexander Drive
Research Triangle Park NC 27709
Mail code E143-03
(919)541-5255
E-Mail spells.charlene@epa.gov
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The Honorable Marco Rubio
United States Senate

201 South Orange Avenue
Suite 350

Orlando, Florida 32801

Dear Senator Rubio:

Thank you for your letter of May 21, 2012, on behalf of your constituent, Mr. ig& L i, whoisa
shareholder in Medsafe Solutions, Inc. I understand from Mr., 4{1& i letter that he has requested relief
from testing requirements for a portable incinerator which will be used to burn narcotics-based
pharmaceutical waste.

As you may know, we are required under the Clean Air Act (CAA) to establish emissions standards for
units that burn solid waste. The term “solid waste” has the meaning established by the Administrator
under the Resource Conservation and Recovery Act and includes discarded medications.

The CAA requires the U.S. Environmental Protection Agency to establish emissions standards for
different types of solid waste incineration units, including “other solid waste incineration” (OSWI) units.
The EPA’s current OSWI regulations include emissions standards for very small municioal waste
combustion units and institutional waste incineration units. The unit described by Mr. - has been
permitted by the state of Florida as an OSW1 unit. The regulations which apply to OSWI units are found
in 40 C.F.R. part 60 subpart EEEE and the specific requirements for initial and annual performance
testing are found in section 60.4922.

The OSWI rule provides for relief from performance testing under the performance test waiver in the
General Provisions, which apply to regulations codified under 40 C.F.R. part 60. Specifically, section
60.8(b) allows for a waiver of a performance test where “the owner or operator of a source has
demonstrated by other means to the Administrator's satisfaction that the affected facility is in
compliance with the standard.” Additional guidance on the application of the performance test waiver
may be found in the April 27, 2009, “Clean Air Act National Stack Testing Guidance.”

Waivers for stack testing are granted only if the owner or operator of a source has demonstrated by other
means that the source is in compliance with the applicable standard. In the “Clean Air Act National
Stack Testing Guidance” document, we describe certain criteria which will be used to evaluate and
approve waivers from performance testing. Medsafe is welcome to submit a request for a waiver if they
believe that they can meet the criteria and demonstrate by other means the source is in compliance with
the standard. That request must be made in writing to U.S. EPA Region IV. The agency can then
evaluate Medsafe’s demonstration and determine if a waiver is warranted.

Internet Address (URL) « http //www.epa.gov
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Finally, the rule also allows for relief from annual performance testing to testing every two or three
years, if certain prior performance test criteria are met. Please see section 60.4934.

Again, thank you for your letter. If you have further questions, please contact me or your staff may call
Cheryl Mackay in the EPA’s Office of Congressional and Intergovernmental Relations at (202) 564-
2023.

Sincerely,

ina McCarthy
Assistant Administrator
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Congress of the Anited States -
Washington, DE 20515

June 21, 2012

The Honorable Lisa Jackson

Administrator

United States Environmental Protection Agency
1200 Pennsylvania Avenue, NW

Washington, DC 20450

Dear Administrator Jackson:

As members of the Florida Congressional Delegation, we write to respectfully request your
formal review and approval of the Florida Department of Environmental Protection’s (FDEP)
numeric nutrient criteria rules in their entirety. In regards to EPA’s response on April 18, 2012
to our March 5, 2012 letter, we are pleased to inform you that the recent ruling on June 7 by
Administrative Law Judge Bram D. E. Canter upheld FDEP’s numeric nutrient standard rules,
which now have been officially adopted.

The State of Florida has committed significant time, energy, and resources over the past several
years studying and collecting data regarding nutrients, which has resulted in these high standards
based on sound scientific evidence. We share the mutual interest in ensuring that Florida’s
unique and critical bodies are protected against nutrient pollution, and we are confident these
rules, which have the full support of the Florida legislature, members of the Cabinet, and now the
court, will do just that without imposing an unwarranted economic burden on Floridians. We
believe that these FDEP rules obviate any need for federal numeric nutrient criteria rulemakings
in our state.

We applaud FDEP’s dedication to improve our state’s water quality and appreciate EPA’s efforts
in working with FDEP during the review process. While we understand that EPA scientists have
already confirmed that FDEP’s rules are accurate, we look forward to your support, final
approval, and your withdrawal of the January 2009 determination that Florida needs federal
numeric nutrient criteria.

Singgre
WQ
_pm———

MARCO RUBIO LFER

%f ConEess offCongress
;;ﬁ}:ﬁlﬁ BRO Q&

STEVE SOUTHERLAND, 1I
Member of Congress Member of Congress
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ANDER CRENSHAW RICHA
Member of Congress Memb. €SS
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Congress Member of Congress
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DANIEL WEBSTER GUS M. BILIRAKIS
Member of Congress Member of Congress
C.W. BILL DENNIS A ROSS
Member of C Member of Congress
YERN BUCHANAN CONNIE MACK
Member of Congref

Member of Congress
ILEANA ROS-LEHTINEN TED DEUTCH
Member of Congress Member of Congress

LLENB. WEST
Member of Congress
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ALCEE L. HASTINGS
Member of Congress

Co=

DAVID RIVERA
Member of Congress

Member pf Congress
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OFFICE OF WATER

The Honorable Marco Rubio
United States Senate
Washington, D.C. 20510

Dear Senator Rubio:

Thank you for your letter of June 21, 2012, to the U.S. Environmental Protection Agency (EPA)
Administrator Lisa P. Jackson, requesting formal review and approval of the Florida Department of
Environmental Protection (FDEP) numeric nutrient criteria rule.

The EPA appreciates that the State of Florida has committed significant time, energy, and resources in
collecting and analyzing nutrient data and formulating this rule. Having formally received FDEP’s
numeric nutrient rules on June 13™, the EPA is in the process of evaluating the rule for its scientific
defensibility and protectiveness of the state’s waterways, as prescribed by the Clean Water Act and the
EPA’s 2009 determination that Florida needs numeric nutrient criteria.

Again, thank you for your letter. If you have further questions, please contact me or your staff may call
Denis Borum in the EPA’s Office of Congressional and Intergovernmental Relations at 202-564-4836.

Sincerely,

Nancy K. Stoner

Acting Assistant Administrator

Internet Address (URL) « http://www epa gov
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Eades, Cassaundra

From: Lewis, Josh

Sent: Tuesday, May 27, 2014 1:09 PM
To: Eades, Cassaundra; Mims, Kathy
Ce: Bailey, KevinJ

Subject: FW: lefter to Admin.
Attachments: 14.05.22 - GHG rule.pdf

For CMS

From: Vaught, Laura

Sent: Friday, May 23, 2014 6:16 PM
To: Lewis, Josh; Distefano, Nichole
Subject: FW: letter to Admin.

New letter.

From: Decker, Sara (Commerce) [mailto:Sara Decker@commerce.senate.gov]
Sent: Thursday, May 22, 2014 4:48 PM

To: Vaught, Laura

Subject: letter to Admin.

Hi Laura -

Attached, please find a letter spearheaded by Senator Rubio to Administrator McCarthy regarding the anticipated
proposed rule on greenhouse gas emissions for existing power plants. A hard copy is in the mail. Please let me know if

you have any questions.

S.

Sara E. Decker

Professional Staff Member

Office of Senator Marco Rubio
Subcommittee on Oceans, Atmosphere,
Fisheries and Coast Guard

(202) 224-3041



Ynited States Snate

WASHINGTON, DC 20510
May 22, 2014

The Honorable Gina McCarthy
Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Administrator McCarthy:

It is our understanding that the Environmental Protection Agency (EPA) will be moving
forward with a draft proposal to regulate greenhouse gases from existing power plants as soon as
June 1*. Given the controversy and ongoing debate regarding the costs and benefits of this
proposed regulation, we are respectfully writing that you do not move forward with the draft
proposal at this time.

Energy that is cost-effective and drawn from diverse resources is indisputably a positive
input to any economically prosperous society. In the United States, we have benefited from a
diverse and abundant energy supply, one that includes coal and natural gas as well as nuclear and
renewable energy. We have also prospered as a country because the costs of this energy have
remained low, allowing businesses and families to use their income not to pay high electricity
bills but to invest in their company or pay for college tuition. Unfortunately, while the overall
benefits of any draft proposal are questionable, the economic and social costs of further
regulating our electricity industry will undoubtedly increase costs for consumers and businesses.
According to some estimates, such a proposal on existing power plants, when combined with
other regulations already being put forth by the Administration, could cost 600,000 jobs and an
aggregate decrease in gross domestic product by $2.23 trillion. Even more notably, it could cost
a family of four more than $1,200 per year.

As public officials, we have a duty to weigh the costs of any policy, whether legislative
or administrative, against the expected benefits. Unfortunately, we do not see a proper balance
on the EPA’s decision to move forward on regulating greenhouse gases from existing power
plants and, for this reason, ask that you do not move forward with the draft proposal at this time.

Thank you for your consideration of our request.

Respectfully,
— 5 \Idib:.
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The Honorable Marco Rubio
United States Senate
Washington, D.C. 20510

Dear Senator Rubio:

Thank you for your letter of May 22, 2014, to U.S. Environmental Protection Agency Administrator
Gina McCarthy on the Clean Power Plan for Existing Power Plants, which was signed on June 2, 2014,
The Administrator asked that I respond on her behalf.

Climate change induced by human activities is one of the greatest challenges of our time. It already
threatens human health and welfare and our economic well-being, and if left unchecked, it will have
devastating impacts on the United States and the planet. Power plants are the largest source of carbon
dioxide emissions in the United States, accounting for roughly one-third of all domestic greenhouse gas
emissions.

The Clean Power Plan aims to cut energy waste and leverage cleaner energy sources by doing two
things. First, it uses a national framework to set achievable state-specific goals to cut carbon pollution
per megawatt hour of electricity generated. Second, it empowers the states to chart their own paths to
meet their goals. The proposal builds on what states, cities and businesses around the country are already
doing to reduce carbon pollution, and when fully implemented in 2030, carbon emissions will be
reduced by approximately 30 percent from the power sector across the United States when compared
with 2005 levels. In addition, we estimate the proposal will cut the pollution that causes smog and soot
by 25 percent, avoiding up to 100,000 asthma attacks and 2,100 heart attacks by 2020.

Before issuing this proposal, the EPA heard from more than 300 stakeholder groups from around the
country to learn more about what programs are already working to reduce carbon pollution. These
meetings, with states, utilities, labor unions, nongovernmental organizations, consumer groups, industry,
and others, reaffirmed that states are leading the way. The Clean Air Act provides the tools to build on
these state actions in ways that will achieve meaningful reductions and recognizes that the way we
generate power in this country is diverse, complex and interconnected.
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We appreciate you providing your views about the effects of the proposal. As you know, we are
currently seeking public comment on the proposal, and we encourage you and all interested parties to
provide us with detailed comments on all aspects of the proposed rule including costs and benefits. The
public comment period will remain open for 120 days, until October 16, 2014. We have submitted your
letter to the rulemaking docket, but you can submit additional comments via any one of these methods:

o Federal eRulemaking portal: http://www.regulations.gov. Follow the online instructions for
submitting comments.

e E-mail: A-and-R-Docket(@epa.gov. Include docket ID number HQ-OAR-2013-0602 in the
subject line of the message.

o Fax: Fax your comments to: 202-566-9744. Include docket ID number HQ-OAR-2013-0602 on
the cover page.

¢ Mail: Environmental Protection Agency, EPA Docket Center (EPA/DC), Mailcode 28221T,
Attention Docket ID No. OAR~2013-0602, 1200 Pennsylvania Avenue, NW, Washington, DC
20460.

e Hand Delivery or Courier: Deliver your comments to: EPA Docket Center, Room 3334, 1301
Constitution Ave., NW, Washington, DC, 20460. Such deliveries are only accepted during the
Docket’s normal hours of operation, and special arrangements should be made for deliveries of
boxed information.

Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Josh Lewis in the EPA’s Office of Congressional and Intergovernmental Relations at
Lewis.josh(@epa.gov or at (202) 564-2095.

Sincerely,

Ak SOl

Janet G. McCabe
Acting Assistant Administrator



